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Policy  Statement 


The  Missouri  Department  of  Transportation  (MoDOT)  has  established  a  Disadvantaged  Business 
Enterprise  {DBE)  program  in  accordance  with  regulations  of  the  U.S.  Department  of 
Transportation  (USDOT),  49  CFR  Part  26.  MoDOT  has  received  Federal  financial  assistance 
from  the  Department  of  Transportation,  and  as  a  condition  of  receiving  this  assistance,  MoDOT 
has  signed  an  assurance  that  it  will  comply  with  49  CFR  Part  26. 

It  is  the  policy  and  commitment  of  MoDOT  that  disadvantaged  businesses,  as  defined  in  49  CFR 
Part  26,  shall  have  a  level  playing  field  to  participate  in  the  performance  of  contracts  financed  in 
whole  or  in  part  with  federal  funds.  It  is  also  the  policy  of  MoDOT  to: 


*>   Ensure  nondiscrimination  in  the  award  and  administration  of  USDOT 
assisted  contracts; 

❖  Create  a  level  playing  field  on  which  DBE  firms  can  compete  fairly  for 
USDOT  assisted  contracts; 

❖  Ensure  that  the  DBE  Program  is  narrowly  tailored  in  accordance  with 
applicable  law; 

*>   Ensure  that  only  firms  that  fully  meet  49  CFR  Part  26  eligibility  standards  are 

permitted  to  participate  as  DBE  firms; 
*>   Assist  in  the  removal  of  barriers  to  the  participation  of  DBE  firms  in  USDOT 

assisted  contracts;  and 
*>  Assist  in  the  development  of  firms  to  enhance  the  ability  to  compete 

successfully  in  the  market  place  outside  the  DBE  Program. 


The  External  Civil  Rights  Director  has  been  designated  as  the  DBE  Liaison  Officer.  In  that 
capacity,  the  External  Civil  Rights  Director  is  responsible  for  the  implementation  of  ail  aspects  of 
the  DBE  program.  Implementation  of  the  DBE  program  is  accorded  the  same  priority  as 
compliance  with  all  other  fegal  obligations  incurred  by  the  MoDOT  in  its  financial  assistance 
agreements  with  the  USDOT. 

MoDOT  will  advise  each  contractor,  through  contract  specifications,  that  failure  to  carry  out  these 
requirements  shall  constitute  a  breach  of  contract  and  may  result  in  termination  of  the  contract,  or 
any  such  remedy  that  MoDOT  deems  appropriate.  MoDOT  will  require  all  employees  and  agents 
to  adhere  to  the  provisions  of  49  CFR  Part  26. 

MoDOT  shall  submit  to  the  Federal  Highway  Administration  (FHWA)  overall  goals  for  the 
participation  of  DBE  firms  every  three  years.  The  goal  shall  be  analyzed,  and  adjusted  if 
necessary,  at  the  end  of  each  federal  fiscal  year. 


Date 


Program  Administration 


Non-Discrimination 

MoDOT  will  not  exclude  any  person  from  participation  in^  deny  any  person 
the  benefits  of,  or  otherwise  discriminate  against  any  person  in  connection 
with  the  award  and  performance  of  any  contract  covered  by  49  CFR  Part  26 
on  the  basis  of  race,  color,  sex,  or  national  origin. 

Mo  DOT  will  not,  directly  or  through  contractual  or  other  arrangements,  use 
criteria  or  methods  that  have  the  effect  of  defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the  DBE  program  with  respect  to 
individuals  of  a  particular  race,  color,  sex,  or  national  origin  in  administration 
of  the  DBE  program. 

All  requirements  of  49  CFR  Part  26  are  incorporated  by  reference. 
Program  Updates 

Mo  DOT  will  continue  to  carry  out  the  DBE  program  until  all  funds  from 
USDOT  financial  assistance  have  been  expended  and  will  provide  to  USDOT 
updates  representing  significant  changes  in  the  program.  This  update  has 
incorporated  all  previous  submittals,  updates,  and  revisions  required  by 
USDOT  as  of  October  2009. 

State  Regulations 

MoDOT  must  implement  state  regulations  for  administration  of  the  DBE 
program  in  order  to  comply  with  state  law.  The  proposed  regulations  have 
been  attached  and  are  incorporated  by  reference.  (Attachment  10)  The  final 
regulation  will  be  submitted  to  USDOT  upon  adoption. 

Quotas  or  Set  Asides 

MoDOT  does  not  use  quotas  or  set  asides  in  any  way  in  the  administration  of 
the  DBE  program. 

DBE  Liaison  Officer 

The  Director  has  appointed  the  External  Civil  Rights  Director,  Lester  Woods, 
JrM  as  DBE  Liaison  Officer 

Lester  Woods,  Jr. 

External  Civil  Rights  Director 

P.O.  Box  270 

Jefferson  City,  MO  65102 

Telephone:  {573)  751-2859 
Fax:  (573)  526-0558 

E-Mail:  dbe(5)modot..mo.qov 
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Program  Administration  (cont) 


The  External  Civil  Rights  Director  is  responsible  for  the  implementation  of  all 
aspects  of  the  DBE  program  objectives  contained  in  the  policy  statement,  in 
compliance  with  all  state  and  federal  laws.  The  Director  has  independent  and 
direct  access  to  the  Director,  Chief  Engineer,  and  all  other  members  of  the 
Director's  staff. 

In  May  of  2009 ,  the  External  Civil  Rights  section  became  its  own  division 
within  Mo  DOT.  The  External  Civil  Rights  Director  reports  to  the  Director  of 
Program  Delivery.  The  Director  develops,  manages,  and  administers  the 
DBE  program,  including  defining  processes,  procedures,  and  operation 
policies.  The  Director  works  closely  with  the  Chief  Counsel's  Office  to  review 
DBE  special  provisions  periodically  to  ensure  they  conform  to  the  state  and 
federal  laws  and  reviews  program  administration  with  the  attorney  assigned 
responsibility  for  external  civil  rights  issues. 

The  External  Civil  Rights  Director's  duties  include  supervision  of  6  Civil 
Rights  Specialist,  2  Senior  Administrative  Technicians,  1  Executive  Assistant 
and  1  Senior  Office  Assistant,  including  1  specialist  and  technician  remotely 
assigned  to  Kansas  City  and  1  specialist  and  technician  assigned  to  St 
Louis,  and  any  other  staff  temporarily  or  permanently  assigned  to  the  external 
division.  The  Specialists  are  responsible  for  the  day  to  day  duties  required  to 
implement  all  requirements  of  external  civil  rights,  including  daily  contact  with 
DBE  firms,  DBE  applicants,  contractors,  community  based  organizations, 
government  agencies,  and  MoDOT  personnel.  (Organizational  Charts, 
Personnel  -  Attachments  2  and  3) 

The  External  Civil  Rights  Division  is  also  responsible  for  setting,  and 
approving,  DBE  goals  on  federal  aid  construction  projects,  including  projects 
administered  by  local  public  agencies,  aviation  and  transit  authorities,  or  any 
other  sub-recipient.  The  Director  is  also  responsible  for  ensuring  that  the 
goals  are  monitored  to  verify  compliance  at  the  time  of  bid,  the  contract 
award  stage,  during  project  construction,  and  upon  project  acceptance.  The 
external  division  and  MoDOT  field  staff  monitor  DBE  performance  for 
commercially  useful  function  and  any  other  requirements  as  set  forth  in  49 
CFR  Part  26.  The  Director  also  oversees  all  support  services  provided  to 
DBE's  certified  by  MoDOT.  Other  responsibilities  of  the  Director  include: 

*>  Gathers  and  reports  statistical  data  and  other  information  as  required 
by  USDOT. 

❖  Reviews   third   party   contracts   and   purchase   requisitions  for 
compliance  with  the  program, 

*>  Works  with  all  departments  to  set  overall  annual  gosils  and  project  by 
project  goals. 

*>  Ensures  that  bid  notices  and  requests  for  proposals  are  available  to 
DBEs  in  a  timely  manner. 


Program  Administration  (cont) 


❖  Identifies  contracts  and  procurements  so  that  DBE  goals  are  included 
in  solicitations  (both  race-neutral  methods  and  contract  specific  goals) 
and  monitors  results. 

❖  Analyzes  MoDOT's  progress  toward  goal  attainment  and  identifies 
ways  to  improve  progress, 

*>  Participates  in  pre-bid  meetings. 

❖  Advises  the  Director  and  Commission  on  DBE  matters  and 
achievement. 

❖  Provides  DBEs  with  information  and  assistance  in  preparing  bids, 
obtaining  bonding  and  insurance, 

❖  Plans  and  participates  in  DBE  training  seminars. 

❖  Provides  outreach  to  DBEs  and  community  organizations  to  advise  of 
opportunities. 

❖  Maintains  the  MoDOT  DBE  Directory  and  updates. 

Federal  Financial  Assistance  Agreement  Assurance 

MoDOT  agrees  to  and  incorporates  the  following  assurance  into  the  day-to- 
day operations  and  the  administration  of  all  USDOT  assisted  contracts: 

"MoDOT  shall  not  discriminate  on  the  basis  of  race,  color, 
national  origin,  or  sex  in  the  award  and  performance  of  any 
USDOT  assisted  contract  or  in  the  administration  of  its  DBE 
Program  or  the  requirements  of  49  CFR  part  26.  The  recipient 
shall  take  all  necessary  and  reasonable  steps  under  49  CFR  part 
26  to  ensure  nondiscrimination  in  the  award  and  administration 
of  USDOT  assisted  contracts.  The  recipient's  DBE  Program,  as 
required  by  49  CFR  part  26  and  as  approved  by  USDOT,  is 
incorporated  by  reference  in  this  agreement  implementation  of 
this  program  is  a  legal  obligation  and  failure  to  carry  out  its 
terms  shall  be  treated  as  a  violation  of  this  agreement  Upon 
notification  to  MoDOT  of  its  failure  to  carry  out  Its  approved 
program,  the  Department  may  impose  sanctions  a§  provided  for 
under  part  26  and  may,  in  appropriate  cases,  refer  the  matter  for 
enforcement  under  18  U.S.C.  1001  and/or  the  Program  Fraud 
Civil  Remedies  Act  of  1986  (31  UL&CX  3801  etseq.).**  ' 

MoDOT  ensures  that  all  recipients  of  USDOT  assisted  contracts,  funds,  or 
grants  incorporates  agrees  to  and  complies  with  the  assurance  statement. 
All  consultant,  off-system,  enhancement,  FTA,  or  FAA  projects  must  be 
reviewed  by  the  External  Civil  Rights  Division  in  order  set  the  appropriate 
DBE  goal.  In  addition,  the  division  must  review  and  concur  with  the  local 
agencies  recommendation  for  award. 

MoDOT  also  reviews  the  project  to  ensure  a  commercially  useful  function  is 
performed  by  the  DBE  firms  and  final  verification  of  payment  in  order  to 
ensure  compliance  with  the  contractual  DBE  goal.  Any  instances  of  non- 
compliance will  be  administered  as  set  out  below  for  MoDOT  let  projects. 
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Program  Administration  (cent) 


Federal  Transit  Authority  &  Federal  Aviation  Administration 

As  part  of  the  unified  program  administration,  MoDOT  has  submitted  one 
program  to  incorporate  all  modes  and  agencies  within  the  USDOT,  including 
the  Federal  Transit  Authority  (FTA)  and  Federal  Aviation  Administration 
(FAA)  programs.  The  External  Civil  Rights  Division  will  work  closely  with  the 
FTA  and  FAA  program  administrators  to  maintain  uniform  certification  and 
reporting  processes. 

The  External  Civil  Rights  Division  is  responsible  for  the  administration  of  the 
DBE  program  for  all  USDOT  agency  requirements.  Program  administration 
includes  goal  setting,  concurrence,  participation  verification,  reporting,  and 
DBE  certification. 

The  Missouri  unified  certification  process,  known  as  Missouri  Regional 
Certification  Committee,  was  approved  by  USDOT  in  January  2005; 
therefore,  all  recipients  and  sub-recipients  are  required  to  accept  only  those 
firms  certified  under  the  UCP  agreement.  Any  federal  aid  sub-recipients,  with 
the  exception  of  Lambert  Airport  Authority,  Bi-State  Development  Agency, 
and  Kansas  City  International  Airport  is  required  to  incorporate  and  comply 
with  MoDOTs  DBE  program,  assurances,  and  compliance  requirements, 
including  the  use  of  DBE  firms  certified  by  MoDOT  or  the  UCP.  All  Block 
Grant  recipients  will  continue  to  be  required  to  comply  With  leasing  goals 
established  by  the  sponsoring  agency. 

Use  of  DBE  owned  Financial  Institutions 

MoDOT  will  thoroughly  investigate  the  full  extent  of  services  offered  by 
financial  institutions  owned  and  controlled  by  socially  and  economically 
disadvantaged  persons  in  Missouri  and  make  reasonable  efforts  to  use  these 
institutions,  within  state  law.  In  addition,  MoDOT  will  conduct  internet 
research  aimed  at  locating  articles,  websites,  or  any  other  information  that 
may  assist  in  locating  such  firms. 

Once  MoDOT  has  located  DBE  owned  financial  institutions,  MoDOT  will 
provide  the  names  and  addresses  to  all  contractors,  subcontractors,  and  DBE 
firms.  In  addition,  MoDOT  will  contact  these  institutions  in  order  determine 
services  available  and  discuss  innovative  cooperative  efforts  to  encourage 
contractors  to  use  the  services  of  the  institutions, 

DBE  Directory 

MoDOT  posts  the  MRCC  DBE  Directory  on  the  website  at 
http://www.modQt.mQ.qQv/business/contractor  resources/External  Civil  Riqh 
ts/DBE  proqram.htm. 
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Program  Administration  {cont) 

The  firms  contained  in  the  Directory  are  certified  as  meeting  the  certification 
eligibility  requirements  as  outlined  in  49  CFR  Part  26.  The  directory  contains 
the  DBE  firm  name,  address,  phone,  fax,  owner  name,  certified  work 
categories,  and  work  area  preferred. 

Over-Concentration 

MoDOT  has  not  identified  any  areas  of  over-concentration,  MoDOT  will 
continue  to  monitor  DBE  participation  and  usage,  and  will  take  appropriate 
action  to  address  any  identified  over-concentration. 

Business  Development  Program 

The  Office  of  External  Civil  Rights1  Disadvantaged  Business  Enterprise  (DBE) 
Program  has  experienced  a  measure  of  success  in  providing  opportunities  for 
disadvantaged  businesses.  However,  there  are  groups  within  the  DBE 
Program  that  are  experiencing  under-utilization.  There  is  an  urgent  need  to 
address  this  under-utilization  so  all  firms  may  experience  success  within  the 
DBE  Program, 

One  method  of  addressing  this  under-utilization  is  providing  targeted  and 
comprehensive  business  development  assistance  for  firms  falling  into  this 
category.  These  firms  tend  to  be  either  in  the  developmental  or  transitional 
stage.  Firms  in  the  developmental  stage  typically  lack  the  highway 
contracting  expertise  and  business  structure  to  compete  effectively  in  the 
market.  Conversely,  firms  in  the  transitional  phase  possess  technical 
competence  and  a  sound  business  structure,  but  lack  the  capacity  to 
compete  for  larger  highway  contracts  due  to  the  lack  of  necessary  working 
capital,  bonding,  resources,  and  management  expertise  to  bid  on  the  larger 
projects  capable  of  providing  continued  growth  for  the  firm. 

The  business  development  assistance  needed  by  these  firms  must  be 
targeted,  specific,  and  comprehensive  in  nature.  This  type  of  assistance  will 
address  the  complete  needs  of  the  firm  and  create  the  possibility  for 
sustained  growth  and  success. 

The  Office  of  External  Civil  Rights  has  devised  a  two-step  process  to 
accomplish  these  objectives.  First,  a  Needs  Assessment  to  identify  the  type 
of  assistance  needed.  Second,  the  implementation  of  the  DBE  Supportive 
Services  Pilot  Partnership  and  Business  Assistance  Center,  which  provides 
the  assistance  needed. 

Needs  Assessment 

Periodically,  MoDOT  Supportive  Services  initiates  the  assessment  of  DBE 
needs.  The  purpose  of  this  evaluation  is  to  identify  skills  sought  by  DBE  firms 
and  the  tools  needed  to  build  DBE  firm  capacity.  The  DBE  needs 
assessment  is  also  useful  to  identifying  barriers  to  doing  business  with  prime 
contractors  and  with  MoDOT.  MoDOT  Supportive  Service  re-evaluates  its 
programs  based  on  the  DBE  needs  assessment  in  order  to  effectively 
address  the  needs  of  DBE  firms  as  well  as  MoDOT. 
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Program  Administration  (cent) 


Business  Assistance  Centers 

MoDOT  Supportive  Services  provides  resources  for  DBE  firms  to  engage 
with  others  in  the  construction  community.  These  resources  include  making 
available  to  the  DBE  community  industry-specific  professional  and  trade 
reference  material,  as  well  as  MoDOT  bid  guidelines  and  technical  material 
MoDOT  is  able  to  provide  work  areas  including  computer  stations  for  those 
without  such  resources.  MoDOT  Supportive  Services  staff  is  always 
available  to  provide  business  assistance  support,  and  to  suggest  other 
MoDOT  Supportive  Services  programs,  such  as  entrepreneurship  training  or 
business  coaching  which  may  be  of  interest  to  DBE  firms. 

Entrepreneurship  Training  Program 

The  MoDOT  Supportive  Services  Entrepreneurship  Training  Program  assists 
MoDOT  certified  DBE  firm  owners  in  increasing  their  business  skills  in 
specific  and  measurable  areas-  The  program  utilizes  a  cutting-edge  learning 
program  emphasizing  development  of  a  successful  business  plan, 
collaborative  engagement  of  participants,  and  guest  speakers  from  MoDOT 
and  the  construction  community.  Those  who  complete  the  program  are 
positioned  for  improved  readiness  in  their  field  and  to  successfully  compete 
for  contracts  in  the  construction  industry.  Currently,  MoDOT  Supportive 
Services  conducts  this  program  regularly  in  the  St.  Louis  and  Kansas  City 
metro  areas,  MoDOT  DBE  Supportive  Services  has  plans  to  expand  the 
program  to  outstate  Missouri  in  the  future. 

Particular  areas  of  focus  for  the  Entrepreneurship  Training  Program  include: 
your  business  environment;  making  strategic  financial  decisions; 
strengthening  the  product/service;  developing  and  evaluating  your  business 
strategy;  marketing  strategies;  charting  financial  performance;  and  systems, 
processes  and  controls  for  growing  the  organization. 

Guest  speaker  topics  include:  entrepreneurship;  doing  business  with 
MODOT;  funding  sources;  teaming;  sub-contracting;  bonding;  bid 
preparation;  estimating;  project  management;  and  compliance. 


Business  Coaching  Program 

A  Business  Coaching  Program  has  been  developed  by  MoDOT  DBE 
Supportive  Services  to  facilitate  assistance  in  specific  areas  expressed  by 
DBE  firms  that  will  enhance  skills  needed  to  compete  for  and  work  on 
MoDOT  projects.  The  Business  Coaching  program  focuses  on  collegial 
insight  and  advice,  in  contrast  to  specific  training.  The  Business  Coaching 
program  utilizes  coaches  from  industry,  including  DBE  firms  with  successful 
MoDOT  contracting  experience,  and  retired  professionals.  The  program 
fosters  collaboration  and  "giveback"  among  the  entire  construction 
community.  A  Business  Coaching  Program  brochure  IS  available  from 
MoDOT  DBE  Supportive  Services. 


S 


Program  Administration  (cont) 


Business  coaching  program  assistance  categories  include:  accounting; 
bidding;  bonding;  business  law;  business  plan;  collaboration/teaming; 
estimating;  financial  information;  information  technology;  marketing;  project 
management  (including  compliance);  safety. 

Seminars  and  Programs 

MoDOT  DBE  Supportive  Services  schedules  a  variety  of  seminars  and 
programs  for  the  DBE  community,  utilizing  the  resources  of  MoDOT  staff  and 
other  industry  professionals.  These  programs  provide  opportunities  for 
learning  for  DBE  firms,  opportunities  for  prime  contractor  participation,  and 
opportunities  for  relationship-building.  Topics  selected  support  DBE  growth 
and  capacity  expansion,  and  successful  marketing  endeavors.  MoDOT  DBE 
Supportive  Services  provides  opportunities  for  DBE  firm  principals  to  benefit 
from  one-on-one  engagement  with  seminar  and  program  participants. 

Lastly,  a  new  DBE  Needs  Assessment  will  be  performed  in  the  new  future 
and  various  Community  Outreach  initiatives  are  currently  being  planned. 

Regional  Areas 

Multiple  Consultant  awards  have  allowed  these  DBE  Supportive  Services  to 
be  implemented  regionally: 

Western  Region  (MoDOT Districts} 

>  Districts  1  {northeast},  2  {North-Central},  4  {Kansas  City  Area},  7 
{Southeast},  and  8  {Springfield  Area} 

Eastern  Region  {MoDOT  Districts) 

>  Districts  3  {Northeast},  5  {Central},  6  {St.  Louis  Area},  9  {South 
Central},  1 0  {Southeast} 
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Mentor-Protege  Program 


Objective  and  Purpose 

The  Missouri  Department  of  Transportation  is  committed  to  strengthening  its 
program  of  encouraging  Disadvantaged  Business  Enterprise  (DBE) 
businesses  to  participate  in  transportation  related  contracts.  The  purpose  of 
MoDOTs  Mentor-Protege  Program  is  for  mentoring  firms  to  provide 
assistance  and  training  to  protege  DBE  firms  to  enhance  those  firms' 
business  and  technical  capabilities,  and  achieve  increased  capacity.  The 
ultimate  objective  of  MoDOTs  Mentor-Protege  Program  is  to  develop  DBE 
firms  that  are  capable  of  participating  in  the  highway  construction  industry. 

Eligibility  Requirements 

DBE  firms  participating  in  the  Mentor-Protege  Program  must  be  independent 
business  entities  which  meet  the  requirements  for  DBE  eligibility  as  described 
in  the  Code  of  Federal  Regulations  (CFR)  Section  49  Part  26. 

To  be  considered  for  entrance  into  the  Mentor-Protege  Program,  mentor 
applicants  must  meet  the  following  requirements: 

•  The  mentor  firm  shall  have  at  least  seven  (7)  years  of  experience  as  a 
contractor/consultant  (preferably,  but  not  necessarily,  as  a  prime 
contractor)  on  highway  construction  industry  contracts. 

•  The  mentor  shall  specify  the  lead  individual  responsible  for 
implementing  the  plan  as  identified  in  the  mentor  application. 

•  The  mentor  firm  shall  agree  to  devote  a  minimum  of  fifteen  (15)  hours 
per  month  to  working  with  the  protege. 

To  be  considered  for  entrance  into  the  Mentor-Protege  program,  protege 
applicants  must  meet  the  following  requirements: 

•  The  protege  firm  shall  have  at  least  three  (3)  years  of  experience  as  a 
contractor/consultant  in  a  specialty  or  specialties  related  to  the 
highway  construction  industry. 

•  The  protege  shall  be  a  MoDOT  or  other  Missouri  Regional 
Certification  Committee  (MRCC)  certified  DBES  and  remains  an 
eligible  firm  in  good  standing  throughout  the  duration  of  program 
participation. 

•  The  protege  firm  shall  specify  the  lead  individual  responsible  for 
implementing  the  plan  as  identified  in  the  protege  application. 

•  The  protege  firm  shall  agree  to  devote  a  minimum  of  fifteen  (15)  hours 
per  month  to  working  with  the  mentor 

Enrollment  in  the  Program 

All  parties  wishing  to  be  considered  for  participation  in  the  MoDOT  Mentor- 
Protege  Program  shall  complete  the  appropriate  application  (Mentor  or 
Protege  Application)  provided  by  MoDOT, 
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Mentor-Protege  Program  (cont) 


The  process  for  becoming  a  Mentor-Protege  Team  (one  mentor  and  one 
protege)  is  twofold: 

•  Mentor  and  protege  applicants  must  be  approved  by  MoDOT  as  a 
potential  mentor  and  protege  based  on  Eligibility  Requirements 

•  The    Mentor-Protege    Team    must    submit   a  Mentor-Protege 
Agreement  and  Development  Plan. 

Mentor/Protege  Oversight  Committee 

Oversight  of  the  Mentor-Protege  Program  shall  be  performed  by  the  Mentor- 
Protege  Oversight  Committee.  The  Committee  shall  be  the  "working  arm"  of 
the  Mentor-Proteg6  Program.  The  Committee  shall  consist  of  MoDOT  staff 
plus  others  recommended  by  the  External  Civil  Rights  Director,  as  well  as  an 
advisory  FHWA  ex-offieio  representative.  Mentor/Protege  Oversight 
Committee  members  must  sign  and  adhere  to  a  confidentiality  agreement 
and  a  no  conflict  of  interest  statement 

The  essential  document  that  will  govern  the  Mentor-Protege  Program  is  the 
written  Development  Plan  (signed  by  both  parties)  that  outlines  the  parties' 
goals  and  expectations.  The  plan  shall  describe  measurable  benchmarks 
and  milestones  to  be  reached  {by  the  DBE  Protege)  at  successive  stages  of 
the  plan.  The  Mentor-Protege  Oversight  Committee  should  give  input  to  both 
parties  regarding  the  Development  Plan, 

The  Committee  will  annually  evaluate  the  Mentor-Protege  relationship, 
including  the  following  criteria: 

•  Satisfactory  progress  toward  the  stated  goals  of  the  Development 
Plan; 

•  Improved  competency  of  the  protege  in  specific  aspects  of  highway 
contracting; 

•  Decreased  reliance  on  the  mentor  by  the  Protege  for  equipment, 
personnel,  capital; 

•  Protege's  increased  capital  and/or  financial/bonding  capacity;  and 

•  Increased  numbers  of  projects  by  Protege  with  contractors  including 
other  than  the  Mentor. 

•  Bids  submitted  by  Protege  as  a  prime  contractor. 

The  Committee  shall  require  the  parties  to  submit  Quarterly  Progress 
Reports,  indicating  the  status  of  their  progress  toward  each  of  the  Plan's 
stated  goals. 

The  success  of  the  Mentor-Protege  Program  will  be  measured  quarterly 
(Quarterly  Progress  Reports)  by  a  system  of  metrics  designed  to  coincide 
with  milestones  outlined  in  the  Development  Plan.  Quarterly  Progress 
Reports  will  include  review  of  measurable  progress  (milestones)  on  the 
following: 
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Mentor-Protege  Program  (cont) 


»  Identification  of  specific  assistance  provided  by  Mentor  to  Protege 
during  quarter. 

•  Listing  of  initiatives  accomplished  -  consistent  with  goals  outlined  in 
the  Mentor- Protege  Development  Plan, 

•  Listing  of  milestones  reached  to  date,  as  well  as  milestones  behind 
schedule  (and  reasons). 

•  Listing  of  regularly  scheduled  Mentor/Protege  meetings  and 
outcomes. 

•  Listing  of  targets  set  for  improvement. 

If  at  any  time  the  Committee  determines  that  the  Program  Guidelines  or  the 
spirit  thereof  are  not  being  adhered  to  by  the  parties,  or  that  satisfactory 
progress  is  not  being  made,  the  Committee  reserves  the  right  to  revoke  its 
approval  of  the  mentor-protege  relationship  -  thereby  invalidating  the  Plan, 
and/or  any  individual  participant's  enrollment  in  the  Program,  Reasonable 
progress  will  be  expected,  though  this  will  vary  according  to  each  Plan. 

Program  participants  agree  that  interpretation  of  the  Guidelines  or  regulations 
shall  rest  with  the  Mentor-Protege  Oversight  Committee,  Parties  may  feel  free 
(and  in  fact  are  encouraged)  to  seek  interpretation  of  any  provision  they  find 
ambiguous  or  confusing.  If  both  Participants  so  desire,  they  may  jointly 
appeal  any  adverse  Committee  decisions  to  the  Mo  DOT  External  Civil  Rights 
Director.  These  requests  shall  be  in  writing.  The  Director's  determination  shall 
be  final. 

Mentor-Protege  Agreement  and  Development  Plan 

The  Mentor- Protege  collaboration  is  established  by  the  Mentor-Protege 
Team's  written  Nlentor^Protege  Agreement  and  Development  Plan-  The 

Agreement  {delineating  terms  of  agreement  binding  the  mentor  and  protege) 
and  Development  Plan  (including  objectives,  measurable  benchmarks,  and 
training,  services  and  resources  pertaining  to  the  collaboration)  must  be 
signed  by  each  lead  individual  responsible  for  implementing  the  plan.  The 
Mentor-Protege  Agreement  and  Development  Plan  are  to  be  submitted  to  the 
MoDOT  External  Civil  Rights  Director  for  transmittal  to  the  FHWA. 

The  Mentor-Protege  Agreement  and  Development  Plan  shall  include  the 
following: 

•  The  Agreement  and  Development  Plan  shall  identify  the  duration  of 
the  arrangement  (see  Term  of  Relationship); 

•  The  Agreement  and  Development  Plan  shall  describe  the  separate 
objectives  of  the  parties  and  their  respective  roles; 

•  The  Agreement  and  Development  Plan  shall  describe  and  identify 
measurable  milestones  to  be  reached  by  the  mentor  and  the  protege 
at  successive  stages  of  the  plan; 

•  The  Agreement  and  Development  Plan  shall  describe  any  training  to 
be  provided  by  the  mentor  to  the  protege. 
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Mentor-Protege  Program  (cont) 


»  Regarding  services  and  resources  to  be  provided  by  the  mentor  to  the 
protege,  the  Agreement  and  Development  Plan  shall  provide  that  if 
resources  of  the  mentor  are  utilized  by  the  protege  in  the  performance 
of  contracts  or  subcontracts  for  the  mentor  or  for  another  contractor, 
the  resources  must  be  separately  identified,  accounted  for,  and 
compensated  for  directly  by  the  protege  to  the  mentor. 

•  The  Agreement  and  Development  Plan  shall  set  a  fee  schedule  to 
cover  the  direct  and  indirect  cost  for  such  services  rendered  by  the 
mentor  for  specific  training  and  assistance  to  the  protege  throughout 
the  life  of  the  agreement.  (See  Reimbursement.) 

The  Agreement  and  Development  Plan  shall  require  the  parties  to  submit 
Quarterly  Progress  Reports  to  MoDOT,  indicating  the  status  of  their 
progress  toward  meeting  each  of  the  Plan's  stated  goals.  Progress  should  be 
measured  utilizing  a  system  of  metrics  designed  to  coincide  with  milestones 
outlined  in  the  Agreement  and  Development  Plan. 

Quarterly  Progress  Report  metrics  shall  include  status  and  review  of 
measurable  progress  (milestones)  on  the  following: 

*  identification  of  specific  assistance  provided  by  Mentor  to  Protege 
during  quarter. 

♦  Listing  of  initiatives  accomplished  -  consistent  with  goals  outlined  in 
the  Mentor-Protege  Development  Plan. 

•  Listing  of  milestones  reached  to  date,  as  well  as  milestones  behind 
schedule  (and  reasons). 

*  Listing  of  mentor-protege  meetings,  and  outcomes. 

*  Listing  of  targets,  goals,  and  initiatives  set  for  improvement. 

The  Agreement  and  Development  Plan  should  also  include  the  following 
provisions: 

•  The  Agreement  and  Development  Plan  should  contain  a  provision  that 
it  may  be  terminated  by  mutual  consent  of  the  parties  or  upon 
determination  by  MoDOT  that: 

0   The  protege  no  longer  meets  the  eligibility  standards  for 

certification  as  a  DBE; 
0    Either  party  desires  to  be  removed  from  the  relationship; 
o   Either  party  has  failed  to  meet  its  obligations  under  the 

Development  Plan  or  is  unable  to  meet  its  obligations  under  the 

Development  Plan; 
o   The  protege  is  not  progressing  or  is  not  likely  to  progress  in 

accordance  with  the  Agreement  and  Development  Plan; 
o   The  protege  has  reached  a  satisfactory  level  of  self-sufficiency  to 

compete  without  the  assistance  of  the  Development  Plan; 
o   The  Agreement  and  Development  Plan  is  contrary  to  the 

requirements  of  federal,  state,  or  local  law  or  regulation. 
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Mentor-Protege  Program  (cont) 


•  The  Agreement  and  Development  Plan  shall  include  a  provision  that 
either  party  may  dissolve  the  Mentor-Protege  arrangement  for  any 
reason  by  notifying  MoDOT  at  feast  30  days  in  advance. 

Types  of  Assistance 

The  types  of  assistance  that  a  mentor  may  provide  a  DBE  Protege  may 
include  but  is  not  limited  to  the  following; 

•  Business  Planning 

•  Record  Keeping 

•  Technical  Assistance 

•  Capital  Formation 

•  Financial  Counseling 

•  Bonding 

•  Equipment  Utilization 

•  Submitting  Quotations 

•  Employee  Management 

General  Program  Guidelines 

Financial 

•  The  mentor-protege  relationship  may  include,  when  not  in  conflict  with 
any  relevant  law,  arrangements  by  mutual  consent  in  which  an 
independent  third  party  (such  as  a  bank  or  an  accountant)  provides 
assistance  to  the  protege. 

•  Any  financial  investment  and  security  arrangements  by  the  mentor  for 
the  protege  are  subject  to  approval  by  MoDOT  and  FHWA,  and  must 
not  permit  the  mentor  to  assume  control  of  the  protege. 

Technical  and  Management  Assistance 

•  The  mentor  may  provide  guidance  on  project  management  and 
construction  techniques,  training  in  plan  interpretation,  or  estimating 
and  cost-accounting.  The  protege  must  retain  final  decision-making 
authority. 

Property,  equipment,  supplies  or  other  services 

•  Property,  equipment,  supplies  or  other  services  which  are  sold, 
rented,  or  donated  to  the  protege  must  be  detailed  in  the 
Development  Plan  and  approved  by  MoDOT  and  should  be  further 
covered  by  bills  of  sale,  lease  arrangement,  or  other  documentation. 

•  Proteges  are  required  to  perform  all  protege  administrative  functions 
at  a  facility  under  their  control,  with  the  exception  that  the  mentor  may 
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Mentor-Protege  Program  (cont) 


provide  such  facilities  to  the  protege  on  a  limited  term  basis  (for 
example,  no  longer  than  twelve  months)  if  a  separate  written  lease 
documenting  the  arrangement  is  executed. 

Personnel 

•  The  Mentor  may  provide,  in  limited  instances,  skilled  personnel,  if  the 
personnel  are  on  the  payroll  and  under  the  direct  supervision  of  the 
protege.  Long-term,  continual,  or  repetitive  use  by  a  protege  of 
personnel  primarily  employed  by  the  mentor  will  not  be  permitted. 

Bonding 

•  The  mentor  may  provide  the  protege  with  bonding  assistance  and  or 
coverage,  by  either  charging  on  a  pro  rata  basis  dr  not  charging  the 
protege  for  the  bond.  It  is  expected  that  the  protege  will  develop  the 
ability  to  bond  projects  independent  of  the  mentor 

Exclusive  Arrangements 

•  An  area  of  special  concern  is  exclusive  arrangements.  Any 
relationship  in  which  a  contractor  requires  a  subcontractor  to  have  an 
exclusive  bidding  agreement  may  violate  federal  laws,  During  the 
course  of  the  relationship,  the  subcontractor  must  have  the  right  to 
quote  bids  to  other  prime  contractors. 

Generally  Unacceptable  Practices 

•  Any  subcontracting  agreement  contrived  to  artificially  inflate  DBE 
participation  is  not  acceptable.  The  interjection  of  DBE  middlemen  or 
pass  through  arrangements  not  in  accord  with  standard  industry 
practices  or  which  serve  no  commercially  useful  function,  and 
arrangements  in  which  a  DBE  prime  or  subcontractor  is  acting 
essentially  as  a  broker  are  not  permitted.  In  addition,  any  formal  or 
informal  agreement  that  limits  the  disadvantaged  owner's  control  and 
management  of  the  firm  is  unacceptable. 

Monitoring 

The  Mentor-Protege  Program  will  be  implemented  in  accordance  with  the 
guidelines  set  forth  in  49  CFR  26.35(b)(2).  During  the  course  of  the  mentor- 
protege  relationship,  MoDOT  will  not  award  DBE  credit  to  a  non-DBE  mentor 
firm  for  using  its  own  protege  firm  for  more  than  one  half  of  its  goal  on  any 
contract  let  by  the  recipient;  and  not  award  DBE  credit  to  a  non-DBE  mentor 
firm  for  using  its  own  protege  firm  for  more  than  every  other  contract 
performed  by  the  protege  firm. 

If  at  any  time  it  is  determined  that  provisions  of  the  Mentor- Protege 
Agreement  and  Development  Plan  are  not  being  adhered  to  by  the  parties  or 
that  satisfactory  progress  is  not  being  made,  MoDOT  reserves  the  right  to 
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Mentor-Protege  Program  (cont) 


seek  remedy  and  ultimately  revoke  its  approval  of  the  mentor-protege 
relationship  -  thereby  invalidating  the  Plan,  and  any  individual  participant's 
enrollment  in  the  Program. 

Reimbursement 

A  Mentor-Protege  agreement  may  set  a  fee  schedule  to  cover  the  direct  and 
indirect  cost  for  such  services  rendered  by  the  mentor  for  specific  training  and 
assistance  to  the  protege  throughout  the  life  of  the  agreement. 

Services  provided  by  the  mentor  may  be  eligible  for  reimbursement  by 
MoDOT,  subject  to  limit  and  approval  by  MoDOT. 

To  be  eligible  for  reimbursement,  the  mentor's  services  provided  and 
associated  costs  must  be  directly  attributable  and  properly  allowable  to 
specific  individual  contracts.  MoDOT  may  establish  a  line  item  for  the  mentor 
to  quote  the  portion  of  the  fee  schedule  expected  to  be  provided  during  the 
life  of  the  contract.  The  amount  claimed  shall  be  verified  by  MoDOT  and  paid 
on  an  incremental  basis  representing  the  time  the  protege  is  working  on  the 
contract.  The  total  individual  contract  figures  accumulated  over  the  life  of  the 
agreement  shall  not  exceed  the  amount  stipulated  in  the  original  Mentor- 
Protege  agreement.  Any  monetary  recompense  (as  permitted  by  federal 
regulations)  to  the  mentor  (or  protege  as  permitted)  for  participation  in  the 
Program  shall  be  specifically  delineated  in  the  Plan. 

Term  of  Relationship 

The  Mentor-Protege  relationship  may  not  exceed  thirty-six  (36)  months  in 
duration,  beginning  on  the  date  of  approval  of  the  Mentor-Protege 
Development  Plan. 

DBE  Certification  Codes 

On  certain  projects  involving  a  Mentor-Proteg6  relationship,  as  the  greater 
benefit  warrants,  MoDOT  may  consider  the  protege's  participation  in 
MoDOT's  North  American  Industry  Classification  System  (NAlCS)  Expansion 
Initiative,  which  allows  (upon  review  and  approval)  DBE  contractors  to 
perform  work  outside  of  their  DBE  certification  codes  but  within  their  abilities 
to  gain  experience,  expertise,  and  foster  skills  necessary  for  certification 
expansion. 
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North  American  Industry  Classification  System 
(NAICS)  Expansion  Initiative 


DBE  Supportive  Services  NAICS  Expansion  Initiative 

If  a  minority  or  woman-owned  firm  is  currently  certified  as  a  Disadvantaged 
Business  Enterprise  (DBE)  under  the  United  States  Department  of 
Transportation's  (USDOT)  Code  of  Federal  Regulations  49  CFR  Part  26,  the 
DBE  certification  allows  prime  contractors  to  obtain  DBE  participation  for 
dollars  incurred  on  contracts  that  have  DBE  goals  for  the  "scope  of  work"  the 
DBE  is  certified. 

However,  DBEs  have  the  opportunity  just  as  any  other  business  or 
corporation  to  expand,  grow  and  develop  their  business  and  DBE  certification 
"scope  of  work."  MoDOT  encourages  and  support  NAICS  expansion 
initiatives.  Therefore,  MoDOT  has  established  a  pilot  "DBE  Supportive 
Services  NAICS  Expansion  Program,"  which  proposes  to  allow  DBE 
contractors  to  perform  work  outside  of  their  DBE  certification  codes  but  within 
their  abilities  to  gain  experience,  expertise,  and  foster  skills  necessary  for 
certification  expansion. 

If  a  DBE  performs  the  additional  "scope  of  work"  successfully  on  several 
contracts,  the  Missouri  Regional  Certification  Committee  (MRCC)  members, 
which  includes  the  Missouri  Department  of  Transportation,  St.  Louis  Lambert, 
the  City  of  Kansas  City,  the  Kansas  City  Transportation  Authority  and 
METRO,  will  review  and  upgrade  the  certification  "scope  of  work"  to  include 
the  additional  "scope  of  work;11  thereby  allowing  DBE  participation  for 
additional  work  provided. 

Until  certification  "scope  of  work"  is  approved  and  expanded  by  the  MRCC, 
DBE  participation  "scope  of  work"  performed  cannot  be  counted;  however, 
out  of  support  and  encouragement  to  grow  DBEs,  if  this  program  is  utilized  by 
the  contractors  and  DBE  goals  are  not  met  with  currently  certified  DBEs  for 
approved  "scope  of  work,"  MoDOT  will  consider  the  additional  "scope  of 
work"  participation  by  the  certified  DBE  as  a  Good  Faith  Efforts  (GFE)  for  the 
prime  contractor  and  Liquidated  Damages  (LD)  may  not  be  accessed. 
not  be  accessed. 
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Required  Contract  Clauses 


Contract  Assurance 

MoDOT  will  ensure  that  the  following  clause  is  placed  in  every  USDOT 
assisted  contract  and  subcontract: 

"The  contractor  or  subcontractor  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or  sex  in  the  performance  of 
this  contract  The  contractor  shall  carry  out  applicable 
requirements  of  49  CFR  part  26  in  the  award  and  administration 
of  USDOT  assisted  contracts.  Failure  by  the  contractor  to  carry 
out  these  requirements  is  a  material  breach  of  this  contract, 
which  may  result  in  the  termination  of  this  contract  or  such  other 
remedy  as  the  recipient  deems  appropriate.  ** 

Prompt  Payment 

MoDOT  has  eliminated  the  withholding  of  "retainage"  for  general  or  prime 
contractors  in  an  effort  to  alleviate  the  impact  of  the  prompt  payment 
requirements.  MoDOT  requires  all  contractors  to  pay  all  subcontractors  and 
suppliers  for  satisfactory  performance  of  services  in  compliance  with  the 
prompt  payment  statute,  Revised  Statutes  of  Missouri,  Section  34,057. 
(Attachment  4)  MoDOT  also  requires  the  prompt,  as  defined  in  Section 
34.057,  For  purposes  of  implementation  of  49  CFR  Part  26  satisfactory 
completion  is  determined  by  MoDOT  personnel.  This  requirement  is  also 
contained  in  the  contract  specifications  Section  109.13,  thus  is  a  contractual 
requirement.  The  Missouri  statute  contains  clear  penalties  for  non- 
compliance. 

In  addition,  MoDOT  has  and  will  continue  the  complaint  process  for  any 
subcontractor  that  feels  they  have  not  been  paid  in  a  timely  manner.  Once 
the  complaint  is  received,  MoDOT  project  office  personnel  conduct  a  review 
of  the  work  status,  payments  made  to  the  prime  contractor,  payments  made 
to  the  subcontractor,  document  compliance,  and  the  allegations  put  forth  by 
the  complainant.  A  written  response  is  prepared  and  provided  to  the  prime 
and  the  subcontractor  The  project  office  will  continue  to  monitor  the 
situation.  When  the  prime  submits  final  payment  documentation,  if  the 
payment  remains  outstanding,  the  justification  must  be  noted  as  an 
amendment  to  the  assurance  of  satisfaction  of  all  claims.  If  there  is  no 
amendment  and  the  claim  remains  outstanding,  the  prime  will  not  receive 
final  payment  until  satisfactory  justification  has  been  submitted  as  an 
amendment  to  the  final  assurance. 

All  contractors  and  subcontractors  must  retain  records  of  all  payments,  made 
or  received,  for  3  years  from  the  date  of  final  payment  and  must  be  available 
for  inspection,  upon  request,  by  any  authorized  representative  of  MoDOT  or 
USDOT.  MoDOT  will  maintain  records  of  actual  payments  to  DBE  firms  for 
work  committed  to  at  the  time  of  contract  award. 
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Required  Contract  Clauses  (cont) 

In  addition,  MoDOT  will  perform  random  audits  of  contract  payments  to  firms. 
The  audits  will  review  payments  to  all  subcontractors  to  ensure  that  payment 
was  made  in  compliance  with  RSMO  Section  34.057  and  that  the  actual 
amount  paid  to  DBE  subcontractors  equals  or  exceeds  the  dollar  amounts 
stated  in  the  schedule  of  DBE  participation. 
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Monitoring  and  Enforcement 


Commercially  Useful  Function 

One  of  the  key  requirements  of  the  DBE  Program  is  that  a  commercially 
useful  function  be  performed.  This  is  defined  as: 

"Being  responsible  for  execution  of  a  contract  or  a  distinct 
element  of  the  work  by  actually  performing,  managing,  and 
supervising  the  work  involved. " 

Mo  DOT  field  personnel  and  Central  Office  staff  monitor  the  performance  of 
work  to  be  performed  by  DBE  firms  on  all  federal  aid  projects,  including  those 
of  sub-recipients.  MoDOT  personnel  review  all  elements  of  the  work  to  be 
performed,  including  supervision  of  employees,  employee  payroll,  and 
equipment  used  by  the  DBE  firm.  Contractors,  DBEs,  local  public  agencies, 
and  all  employees  are  required  to  cooperate  with  MoDOT  personnel 
conducting  investigations. 

Failure  of  a  DBE  firm  to  perform  a  commercially  useful  function  will  result  in 
the  dollar  amount  of  the  work  not  being  credited  toward  the  sub-recipient's  or 
prime  contractor's  DBE  goal  on  the  project  This  can  result  in  MoDOT 
withholding  payment  from  the  prime  contractor,  or  agency,  for  that  amount,  or 
could  result  in  removal  of  eligibility  of  the  DBE.  In  cases  of  deliberate 
attempts  to  circumvent  the  intent  of  the  DBE  program,  or  fraud,  these  actions 
may  lead  to  criminal  prosecution  of  both  the  prime  contractor  and  the  DBE 
firm. 

Red  Flag  situations  which  may  result  in  an  investigation  include,  but  are  not 
limited  to,  shared  employees,  supervision  of  DBE  employees  by  another 
contractor,  use  of  the  prime's  equipment,  use  of  other  equipment  by  the  DBE 
without  a  long-term  lease,  materials  for  the  DBE  ordered,  or  paid  for,  by  the 
prime  contractor,  or  an  item  of  work  being  done  jointly  by  the  DBE  firm  and 
another  contractor. 

Management 

The  DBE  must  manage  the  work  that  has  been  contracted.  Management 
includes,  but  is  not  limited  to,  scheduling  work  operations,  ordering 
equipment  and  materials,  preparing  and  submitting  certified  payrolls,  and 
hiring  and  firing  employees.  The  DBE  owner  must  supervise  daily 
operations,  either  personally  or  with  a  full  time,  skilled,  and  knowledgeable 
superintendent.  The  superintendent  must  be  under  the  DBE  owner's  direct 
supervision.  The  DBE  owner  must  make  all  operational  and  managerial 
decisions  of  the  firm.  Mere  performance  of  administrative  duties  is  not 
supervision  of  daily  operations. 
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Materials 

The  DBE  shall  negotiate  the  cost,  arrange  delivery,  and  pay  for  the  materials 
and  supplies  for  the  project.  MoDOT  will  review  invoices  to  verify  billing  and 
payment-  The  DBE  must  prepare  the  estimate,  quantity  of  material,  and  be 
responsible  for  the  quality  of  materials. 

Two-party  checks  for  payment  may  be  made  to  the  DBE  and  the  supplier 
only  if  approved  by  MoDOT  in  advance.  No  credit  toward  the  DBE  goal  will 
be  given  for  the  cost  of  materials  or  supplies  paid  directly  by  the  prime  for  the 
DBE  firm. 

Employees 

In  order  to  be  considered  an  independent  business,  DBE  firms  must  keep  a 
regular  workforce.  DBE  firms  cannot  "share"  employees  with  non-DBE 
contractors,  particularly  the  prime  contractor.  All  work  must  be  performed 
with  a  workforce  the  DBE  firm  controls,  with  a  minimum  of  30%  of  the  work  to 
be  performed  by  the  DBE  firm's  regular  employees,  or  those  hired  by  the 
DBE  firm  for  the  project  from  a  source  offter  than  the  prime  contractor. 

If  a  DBE  firm  does  not  perform  or  exercise  responsibility  for  at  least  thirty  (30) 
percent  of  the  total  cost  of  its  contract  or  subcontract  with  its  own  work  force, 
or  the  DBE  subcontracts  a  greater  portion  of  the  work  of  a  contract  or 
subcontract  than  would  be  expected  on  the  basis  of  normal  industry  practice 
for  the  type  of  work  involved,  MoDOT  shall  presume  that  the  DBE  is  not 
performing  a  commercially  useful  function. 

Sanctions 

The  failure  of  a  DBE  firm  to  perform  a  commercially  useful  function  (CUF)  will 
result  in  the  dollar  value  of  that  DBE  firm's  work  not  being  credited  toward  the 
contractor's  DBE  goal  for  that  contract.  This  may  result  in  MoDOT 
withholding  payment  from  the  prime  contractor  of  the  entire  amount  not 
credited,  if  this  results  in  the  contractor's  failure  to  achieve  the  DBE 
participation  goal  for  that  contract, 

Deliberate  conduct  or  indifference  to  the  CUF  requirements  can  also  lead  to 
the  DBE  firm's  removal  of  eligibility.  In  any  and  all  cases  of  deliberate 
attempts  by  the  contractor,  a  DBE  firm,  or  other  firms  to  circumvent  the 
requirements  of  the  USDOT  or  MoDOT  DBE  Program,  or  their  related 
contract  requirements,  or  fraud  of  any  kind,  these  actions  may  lead  to 
suspension  or  debarment  of  the  firms  and  their  affiliates  by  MoDOT  and  may 
result  in  criminal  prosecution  and  sanctions,  plus  civil  and  contractual  liability, 
of  any  firm  or  person  involved. 
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Fraud 

MoDOT  will  notify  the  USDOT  of  any  suspected  false,  fraudulent,  or 
dishonest  conduct  in  connection  with  the  DBE  program,  in  order  for  the 
USDOT  to  take  the  steps  (e,g,,  referral  to  the  Department  of  Justice  for 
criminal  prosecution,  referral  to  the  USDOT  Inspector  General,  action  under 
suspension  and  debarment  or  Program  Fraud  and  Civil  Penalties  rules) 
provided  in  §26.109.  MoDOT  will  also  consider  similar  action  under  Missouri 
legal  authorities,  including  responsibility  determinations  in  future  contracts. 


22 


Overall  Goal 


MoDOT  will  set  the  goal  as  a  percentage  of  all  federal  aid  highway 
funds.  Effective  March  5,  2010,  FHWA  amended  to  change  how  often 
State  DOT'S  are  required  to  submit  an  overall  goal  request. 
Previously,  the  goal  was  required  to  be  submitted  to  US  DOT  by  August 
1  of  each  year.  The  amended  rules  require  the  submissions  be  made 
at  three  year  intervals. 

The  current  DBE  Availability  Study  has  been  submitted,  and  its 
conclusions  form  the  basis  of  MoDOT's  2012-2014  goal  to  establish 
the  overall  Disadvantaged  Business  Enterprise  (DBE)  goal  mandated 
by  49  CFR  Part  26  for  its  federally-assisted  highway  contracts. 

49  CFR  §26.45  requires  a  two-step  process  for  setting  the  overall  DBE 
goal  that  reflects  the  level  of  DBE  participation  on  MoDOT's  contracts 
expected  in  the  absence  of  discrimination.  The  first  step  is  the 
calculation  of  a  base  figure  for  the  relative  availability  of  DBEs.  The 
second  step  requires  consideration  of  a  possible  adjustment  of  the 
base  figure  to  reflect  the  effects  of  the  DBE  Program  and  the  level  of 
participation  that  would  be  expected  "but  for"  the  effects  of  past  and 
current  discrimination  against  DBEs.  As  further  required  by  §  26.51(c), 
MoDOT  submits  a  projection  of  the  portion  of  the  overall  goal  that  it 
expects  to  meet  through  race-neutral  means  and  the  basis  for  the 
projection. 

To  meet  the  requirements  of  §  26.45,  MoDOT  commissioned  the  Study 
from  National  Economic  Research  Associates,  Inc.  (NERA),  an 
internationally  recognized  economics  consulting  firm  (Attachment  11). 
The  Study  provides  a  statistical  analysis  of  baseline  DBE  availability, 
and  examines  econometric  evidence  of  disparities  between  DBEs  and 
non-DBEs  in  factors  impacting  entrepreneurial  success  on  MoDOTs 
contracts  and  subcontracts.  In  particular,  for  Step  1  the  Study 
estimated  statewide  DBE  availability  using  data  on  MoDOT's 
expenditures  for  highway  construction,  consulting  and  "off  systems" 
contracts  and  subcontracts,  and  carefully  constructed  databases  of 
firms  in  those  industries.  To  address  Step  2,  the  Study  reviewed 
existing  qualitative  and  quantitative  evidence  of  discrimination  and 
assessed  the  likelihood  that  statewide  DBE  availability  would  be 
different  if  the  relevant  markets  in  which  MoDOT  operates  were  race- 
neutral;  it  then  estimates  the  magnitude  of  this  difference  The  Study's 
results  are  summarized  below. 

Recent  favorable  developments  in  the  courts  as  well  as  USDOT's 
approval  of  other  recipients'  goals  based  upon  NERA  Studies  give 
MoDOT  confidence  in  the  Study's  methodology,  constitutional  validity 
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and  narrowly  tailored  results.  This  approach  has  been  upheld  by  the 
Eighth  Circuit  Court  of  Appeals  in  the  challenge  to  the  Minnesota 
Department  of  Transportation's  DBE  Program,  and  by  the  Tenth  Circuit 
Court  of  Appeals  in  holding  that  the  City  and  County  of  Denver's  local 
Minority  and  Women  Business  Enterprise  Program  meets  strict 
constitutional  scrutiny.  1  It  provides  a  statistically  sound  and  detailed 
basis  to  meet  the  requirements  of  Part  26,  and  fully  addresses  the 
remedial  purpose  of  the  DBE  Program  and  Congressional  intent.  The 
Study's  data  will  also  assist  MoDOT  in  setting  contract  goals  to  reach 
its  overall  DBE  goal  for  federally-assisted  contracts. 

Step  One  Base  Figure 

Definition  of  MoDOT's  contracting  market 

The  first  element  in  estimating  DBE  availability  was  to  determine 
empirically  the  relevant  product  and  geographic  markets  for  Mo  DOT'S 
federally-assisted  contracts.  Based  upon  over  6  years  of  MoDOT's 
contract  and  subcontract  expenditure  data,  a  total  of  71  four-digit 
Standard  Industrial  Classification  (SIC)  codes  were  identified  as 
MoDOT's  product  market,  and  the  State  of  Missouri  was  identified  as 
the  geographic  market.  This  approach  incorporates  USDOT's  advice 
to  use  4-digit  SIC  codes  and  to  weight  that  data  by  the  recipient's 
expenditures.  See  http://osdbuweb.dot.gov.  It  also  separates  firms  by 
detailed  function,  delineating,  for  example,  general  contractors  from 
specialty  trade  firms  that  primarily  act  as  subcontractors  on  MoDOT 
projects. 

Counting  establishments  in  MoDOT's  relevant  markets 

The  Study  next  examined  the  availability  of  DBEs  in  MoDOT's  relevant 
markets,  it  used  Dun  &  Brad  streets  Marketplace  database,  an 
independent  and  established  data  source  routinely  relied  upon  by 
courts,  to  identify  the  total  number  of  Missouri  businesses  in  each  four- 
digit  SIC  code,  weighted  by  that  code's  share  of  MoDOT's  product 
market.  It  next  identified  the  number  of  firms  owned  by  minorities  and 
women,  based  upon  the  information  in  Marketplace,  MoDOT's  DBE 
directory  and  other  regional  listings.  As  noted  by  USDOT's  guidance, 
supplementing  the  DBE  Directory  with  other  information  on  minority- 
and  women-owned  firms  may  provide  a  more  complete  picture  of  the 


1  Sherbrooke  Turf,  Inc.  v.  Minnesota  Department  of  Transportation,  345  F.3d  964 
(8th  Cir.  2003),  cert,  denied,  124  S.Ct.  2158  (2004);  Concrete  Works  of  Colorado 
Inc.  v.  City  and  County  of  Denver,  321  R3d  950  (10th  Cir.  2003),  cert,  denied, 
124  S.Ct.  556  (2003).  See  also  Builders  Association  of  Greater  Chicago  v.  City 
of  Chicago,  298  F.Supp.2d  725  (ISL  D.  Ill  2003). 
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availability  of  firms  to  work  on  MoDOTs  contracts  than  reliance  solely 
upon  the  number  of  MoDOT  certified  DBEs.  Because  of  the  possible 
reclassification  and  non-classification  of  firms  from  these  sources, 
additional  scientifically  accepted  safeguards  were  taken  to  verify  listed 
DBEs  and  estimate  unlisted  DBEs. 

Estimating  baseline  DBE  availability 

Using  empirical  market  definitions,  business  establishment  data  and 
statistical  verification  surveys,  the  Study  estimated  17.32%  as  the  base 
DBE  availability  figure  for  Step  1 ;  however,  not  all  Minority  and  Women 
Owned  Businesses  that  comprise  the  statewide  DBE  availability  are 
certified  DBE's  under  49  C.F.R  Part  26. 

Step  Two  Adjustment 

Once  the  base  figure  has  been  calculated,  MoDOT  must  examine  all  of 
the  evidence  available  in  its  jurisdiction  to  determine  if  an  adjustment  is 
necessary  to  the  base  figure  to  reflect  the  level  of  DBE  participation 
expected  absent  the  effects  of  discrimination.  Included  among  the 
types  of  evidence  that  must  be  considered  are  the  current  capacity  of 
DBEs  to  perform  work  on  MoDOT  s  federally-assisted  contracts,  as 
measured  by  the  volume  of  work  DBEs  have  performed  in  recent 
years,  and  evidence  from  disparity  studies  conducted  anywhere  within 
MoDOTs  jurisdiction,  to  the  extent  not  already  accounted  for  in  the 
base  figure.  If  available,  MoDOT  must  also  consider  available 
evidence  from  related  fields  that  affect  the  opportunities  for  DBEs  to 
form,  grow  and  compete,  including  statistical  disparities  in  the  ability  of 
DBEs  to  obtain  the  financing,  bonding  and  insurance  required  to 
participate  in  the  Program,  and  data  on  employment,  self-employment, 
education,  training  and  union  apprenticeship  programs,  to  the  extent 
relevant  to  the  opportunities  for  DBEs  to  perform  in  the  Program.  The 
regulations  caution  that  any  adjustment  to  the  base  figure  to  account 
for  the  continuing  effects  of  past  discrimination  or  the  effects  of  an 
ongoing  DBE  program  must  be  based  on  "demonstrable  evidence  that 
is  logically  and  directly  related  to  the  effect  for  which  the  adjustment  is 
sought"  §26.45(d)(3). 

Past  DBE  utilization 

MoDOT  considered  the  current  capacity  of  DBEs  to  perform  work  in 
Missouri,  as  measured  by  the  amount  of  work  performed  by  certified 
DBE's  on  federal-aid  projects  over  the  past  three  years.  The  median 
for  MoDOT's  participation  for  FFY  2006  through  FFY  2010  is  9.66%. 
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Calculation: 

DBE  Participation  FFY  2006  9.66% 

DBE  Participation  FFY  2007  9.68% 

DBE  Participation  FFY  2008  8.10% 
DBE  Participation  FFY  2009  9,38% 

DBE  Participation  FFY  2010  10.25% 


Median  9.66% 


The  Mo  DOT  Past  Median  FFY2006  -  2010  DBE  participation  is  9.66% 
Evidence  from  local  disparity  studies 

As  discussed  in  the  Study,  several  Missouri  governments  have 
conducted  studies  since  City  of  Richmond  v.  J.  A.  Croson2  to  examine 
the  extent,  if  any,  to  which  discrimination  in  the  construction  industry 
has  affected  DBEs.  These  studies  suggest  that  the  availability  of 
DBEs  in  Missouri  to  do  business  with  the  public  sector  has  been 
depressed  by  the  persistent  effects  of  historical  and  marketplace 
discrimination,  and  that  those  businesses  that  have  been  formed  have 
been  underutilized  due  to  discrimination.  For  purposes  of  quantifying  a 
Step  2  adjustment  factor,  however,  Mo  DOT  does  not  rely  upon  these 
studies  because  of  their  age- 
Disparities  affecting  DBE  opportunities 

To  provide  a  quantitative  analysis  of  the  effects  of  discrimination  in 
MoDOTs  marketplace,  the  Study  examined  disparities  in  Missouri  in 
earnings  and  business  formation  rates  between  DBEs  and  non-DBEs 
based  upon  the  2000  PUMS  and  Census  Bureau's  Current  Population 
Survey  (CPS), 

Disparities  in  earnings 

The  Study  analyzed  whether  minority  and  female  entrepreneurs  earn 
less  from  their  businesses  than  do  their  white  male  counterparts. 
Other  things  equal,  if  minority  business  owners  as  a  group  have  lower 
earnings  from  their  businesses  than  comparable  non-minorities, 


2  Richmond  v.  J  A.  Croson  Co,,  488  U.S.  469, 109  S,  Ct  706,  102  LEd.2d  854 
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economic  theory  suggests  that  minority  business  failure  rates  will  be 
higher  and  minority  business  formation  rates  will  be  lower  than  those 
that  would  be  observed  in  a  race-neutral  marketplace.  Applying  linear 
regression  to  assess  whether  minorities  earn  less  than  Whites  with 
similar  characteristics,  the  Study  concluded  that  similarly  situated 
minorities  and  women  earn  less  than  White  male  who  are  similarly- 
situated  with  respect  to  age,  education,  industry,  and  geography. 
Differences  appear  to  have  worsened  for  minorities  from  1979-1991 
and  1992-2002,  and  lessened  slightly  for  women.  These  results  were 
all  statistically  significant. 

Disparities  in  business  formation 

Likewise,  the  Study  examined  whether  more  minority  businesses 
would  have  been  formed  if  minorities  were  as  likely  to  own  their  own 
businesses  as  were  similarly  situated  White  males,  and  if  sot  how 
many  more  such  businesses  would  have  been  expected  to  be  formed 
but  for  discrimination,  Using  Pro  bit  regression  to  control  for  age, 
industry  and  education,  the  Study  found  large  and  statistically 
significant  disparities  in  the  construction  and  architecture/engineering 
sectors  in  the  business  formation  rate  for  Blacks,  Hispanics,  and 
women.  Results  for  Asians  and  Native  Americans  were  mixed. 
Moreover,  the  disparities  observed  in  the  construction  and 
architecture/engineering  sector  were  substantially  larger  than  those 
observed  in  the  economy  as  a  whole, 

DBE  availability  "but  for"  discrimination 

Using  the  statistical  data  on  disparities,  the  Study  estimated  that  DBE 
availability  in  Missouri  in  a  race-neutral  market  would  be  approximately 
32.4%  higher  than  the  Step  1  estimate,  for  an  estimated  availability  of 
DBEs  "but  for"  discrimination  of  22.93%  in  a  fully  race-neutral  market. 
The  base  figure  is  depressed  because  discrimination  has  impacted  the 
likelihood  that  minorities  and  women  will  become  entrepreneurs,  and 
not  all  Minority  and  Women  Owned  Businesses  that  comprise  the 
statewide  DBE  availability  "but  for"  discrimination  are  certified  DBE's 
under  49  C.F.R  Part  26;  therefore,  MoDOT  uses  the  estimated  17.32% 
as  the  base  availability  figure  for  Step  1 . 

Step  2  Adjustment  Evaluation 

There  is  no  evidence  that  DBEs  are  being  over  utilized  relative  to  their 
availability  and  capacity.  To  the  contrary,  the  Study  found  that  firms 
owned  by  minorities  and  women  are  available  to  do  more,  not  less, 
work.  Moreover,  MoDOT  has  no  evidence  that  discrimination  against 
DBEs  has  markedly  lessened  in  recent  years,  such  that  past  MoDOT 
utilization  reflects  a  level  playing  field  for  DBEs. 
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The  Study  provides  a  quantitative  estimate  of  the  degree  to  which 
discriminatory  factors  artificially  depress  DBE  participation  in  the 
marketplace.  While  the  statistical  disparities  established  by  the  Study 
could  serve  as  the  basis  for  an  upward  adjustment  of  the  base  figure, 
for  an  overall  "but  for"  discrimination  goal  of  22.93%,  not  all  minority 
and  women  owed  companies  represented  are  DBE  certified  under  49 
C.RR,  Part  26;  therefore,  MoDOT  uses  the  estimated  17,32%  as  the 
base  availability  figure  for  Step  1 . 

Due  to  MoDOT's  previous  overall  DBE  goal  participation  averaging 
almost  half  of  the  estimated  17.32%,  it  is  more  feasible  that  during  the 
shelf  life  of  the  availability  study  for  MoDOT  to  utilize  the  estimated 
17.32%.  However,  to  rectify  the  issues  of  using  the  estimated  17.32% 
over  the  "but  for"  discrimination  goal  of  22.93%,  MoDOT  is  undertaking 
a  new  DBE  supportive  services  consultant  to  assist  available  DBE's 
outlined  in  the  study  to  become  DBE  certified,  ready^  willing  and  able 
companies  to  perform  work  on  MoDOT's  federally-funded  contracts. 

Since  the  base  figure  has  been  calculated,  the  state  must  examine  all 
of  the  evidence  available  in  its  jurisdiction  to  determine  if  an 
adjustment  is  necessary  to  the  base  figure  to  calculate  the  overall  goal. 
MoDOT  considered  the  current  capacity  of  DBE  firms  to  perform  work 
in  Missouri  as  measured  by  the  amount  of  work  performed  by  DBE 
firms  on  Federal-aid  projects  over  the  past  five  years.  As  stated 
earlier,  MoDOT  achieved  9.66%  participation  from  FFY  2006  through 
FFY  2010. 

Calculation: 

Baseline  DBE  Availability  1 7.32% 

Median  Participation  9.66% 

Average  13.49% 

The  resulting  Overall  2012  -201 4  DBE  goal  is  13.49% 
(17.32%  +  9.66%  =  26.98%  +  2). 

Projection  of  Race-Neutral  vs.  Race-Conscious  Goal 
Attainment 

The  regulations  require  that  MoDOT  must  meet  the  maximum  feasible 
portion  of  its  overall  goal  by  using  race-neutral  measures  to  facilitate 
DBE  participation.  Ongoing  and  new  initiatives  seek  to  reduce 
discriminatory  barriers,  increase  capacity  and  level  the  playing  field  for 
the  participation  of  DBEs  and  other  small  contractors.  They  are  also 
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designed  to  assist  Mo  DOT  in  meeting  the  increased  goal  for  QBE 
participation  as  prime  contractors  and  subcontractors. 

Past  DBE  race-neutral  participation 

To  estimate  the  portions  of  the  goal  to  be  met  through  race- neutral  and 
race-conscious  measures,  MoDOT  evaluated  past  race-neutral  DBE 
participation  as  defined  in  §26.51  (a).  MoDOTs  median  percentage 
achieved  of  2.52%  on  federal-aid  contracts  through  race-neutral 
means  for  FFY  2006-2010. 

Therefore,  MoDOT  projects  that  it  will  meet  2.52%  of  its  overall  goal  of 
13.49%  through  race-neutral  measures  and  10,97%  of  its  overall  goal 
through  race-conscious  contract  goals,  MoDOT  will  monitor  DBE 
participation  throughout  the  year  to  adjust  its  use  of  contract  goals  to 
ensure  that  their  use  does  not  exceed  the  overall  goal 

Race-neutral  measures  to  achieve  DBE  participation 

To  achieve  the  maximum  feasible  portion  of  the  goal  through  remedies 
other  than  subcontracting  goals,  MoDOT  implements  the  following 
measures: 

Where  feasible,  unbundling  large  contracts  to  make  them  accessible  to 
small  businesses. 

Encouraging  prime  contractors  to  subcontract  portions  of  work 
normally  done  by  their  own  forces,  when  subcontractors  submit  a  lower 
quote. 

Selecting  solicitations,  times  for  the  presentation  of  bids,  quantities  and 
specifications,  and  delivery  schedules  to  facilitate  DBE  and  other  small 
business  participation. 

Providing  technical  assistance  and  other  services  to  increase  the 
number  of  DBEs  competing  in  the  highway  industry. 
Providing  assistance  in  overcoming  limitations  that  prohibit 
participation  in  the  industry,  such  as  inability  to  obtain  bonding, 
financing,  etc. 

Circulating  a  pamphlet  that  discloses  upcoming  DBE  contracting 
opportunities,  training  classes  in  business  management,  etc. 
Implementing  a  DBE  supportive  services  program  to  develop  and 
improve  immediate  and  long-term  business  management  skills,  record 
keeping,  and  financial  and  accounting  capabilities  for  DBEs  and  other 
small  businesses. 

Ensuring  print  and  electronic  distribution  of  the  DBE  directory. 
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Overall  Goal  (cont) 


Public  Participation 
Consultation 

Mo  DOT  will  consult  groups  including,  but  not  necessarily  limited  to,  the 
Missouri  minority  contractors  associations,  Women  In  Construction, 
National  Association  of  Women  In  Construction,  Kansas  City  Hispanic 
Contractors  Association,  Associated  General  Contractors,  Heavy 
Contractors  Association,  Associated  General  Contractors  of  St.  Louis 
and  other  organizations  that  could  provide  information  concerning  the 
availability  of  disadvantaged  and  non-disadvantaged  businesses. 

Published  Notice 

MoDOT  will  publish  in  major  minority  and  non-minority  newspapers 
throughout  the  State  of  Missouri  a  notice  of  the  proposed  overall  DBE 
Program  goal,  informing  the  public  that  the  proposed  goal  and  its 
rationale  are  available  for  inspection  during  normal  business  hours  at 
the  General  Headquarters  Office  for  30  days  following  the  date  of  the 
notice. 


Summary 

MoDOT  received  approval  from  US,  Department  of  Transportation  for  an 
overall  goal  of  13A9%,  xvith  2.52%  to  be  achieved  through  race-neutral 
means. 
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Project  Goals 


MoDOT  will  use  contract  goals  to  meet  any  portion  of  the  overall  goal  MoDOT 
does  not  project  being  able  to  be  met  using  race-neutral  means.  MoDOT  will 
establish  contract  goals  only  on  those  USDOT  assisted  contracts  with 
subcontracting  possibilities. 

The  External  Civil  Rights  Division  is  responsible  for  setting  all  DBE  goals  on 
MoDOT  let  projects.  The  division  is  also  responsible  for  review  and 
concurrence  on  all  off-system,  aviation,  transit,  enhancement,  consultant,  and 
any  other  sub-recipient  project  DBE  goal.  One  Civil  Rights  Specialist  has 
been  designated  to  set  the  goals,  verify  compliance,  review  "good  faith 
efforts",  and  investigate  "commercially  useful  function"  questions.  The 
specialist  works  closely  with  the  Design  and  Bridge  Divisions,  Chief 
Counsel's  Office,  Construction  personnel,  and  Planning  personnel  to  ensure 
all  requirements  are  met 

The  project  goal  is  set  by  reviewing  the  type  of  project,  elements  of  work  to 
be  performed,  time  frame,  geographical  location,  history  of  DBE  and  Non- 
DBE  usage,  and  available  DBE  firms.  The  project  goal  is  expressed  as  a 
percentage  of  the  total  amount  of  a  USDOT  assisted  contract. 
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Good  Faith  Efforts 


Bid  Requirements 

Award  of  federal  aid  contracts  with  DBE  goals  require  submission  of  a 
completed  Mo  DOT  DBE  Identification  Submittal  (Attach  men  t  5)  with  all  DBE 
firms  to  be  utilized  including  suppliers,  haulers  or  truckers,  service  providers, 
and  subcontractors  by  the  low  and  second  low  bidder.  The  contractor  is 
required  the  DBE  identification  Submittal  and/or  good  faith  effort 
documentation  by  4:00  p.m.  on  the  third  working  day  after  the  bid  opening.  If 
the  low  bidder  does  not  indicate  the  full  DBE  goal  will  be  met,  they  will  have 
the  opportunity  to  document  good  faith  efforts,  however,  they  will  not  be 
given  the  opportunity  to  submit  additional  DBE  participation.  MoDOT  treats 
bidder's  compliance  with  good  faith  efforts  requirements  as  a  matter  of 
responsiveness. 

The  DBE  Identification  Submittal  form  must  include  the  following  at  the  time 
of  bid  submission: 

1.  The  names  and  addresses  of  DBE  firms  that  will  participate  in  the 
contract; 

2.  The  line  or  bid  items  that  each  DBE  will  perform: 

3.  The  dollar  amount  of  the  participation  of  each  DBE  firm  participation, 
and; 

4.  If  the  contract  goal  is  not  met,  evidence  of  good  faith  efforts. 

MoDOT  will  notify  and  secure  the  following  for  each  DBE  firm  included  on  the 
DBE  Participation  form; 

1.  Written  and  signed  documentation  of  the  commitment  to  use  the  DBE 
subcontractor  whose  participation  has  been  submitted  to  meet  the 
contract  goal; 

2.  Written  and  signed  confirmation  from  the  DBE  that  It  is  participating  in 
the  contract  as  provided  in  the  prime  contractor's  commitment. 

Administrative  Reconsideration 

The  bidder  must  make  a  written  request  for  administrative  reconsideration 
within  the  specified  date  included  in  the  notification  for  lack  of  good  faith 
efforts.  That  notice  may  be  faxed  or  emailed  to: 

Lester  Woods,  Jr. 
External  Civil  Rights  Director 
P.O.  Box  270 
Jefferson  City,  MO  65102 
Telephone:    (573)  751-2859 

Fax:    (573)  526-0558 
E-Mail:  dbe@modotmo.gov 
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Good  Faith  Efforts  (cont) 


The  Administrative  Reconsideration  Committee  will  include  3  individuals 
MoDOT  deems  appropriate  and  the  members  will  be  familiar  with  the  DBE 
program,  bidding,  construction,  and/or  contracting  matters.  (NOTE:  The 
Federal  Highway  Administration  Missouri  Division  staff  may  attend  the 
Administrative  Reconsideration  Hearing  as  a  resource,  but  will  not  participate 
as  a  committee  member)  The  External  Civil  Rights  Division  will  process  the 
request,  including  providing  documentation  of  the  determination,  and  notify 
the  Administrative  Reconsideration  Committee  of  the  request  for  review, 
however,  the  Director,  nor  any  member  of  MoDOT  that  had  a  part  in  the  initial 
determination  will  be  a  part  of  the  reconsideration  determination. 

As  part  of  this  reconsideration,  the  bidder  will  have  the  opportunity  to  provide 
written  documentation  or  argument  concerning  the  issue  of  whether  it  met  the 
goal  or  made  adequate  good  faith  efforts  to  do  so  to  the  committee.  The 
bidder  may  choose  to  meet  in  person  with  the  Administrative  Reconsideration 
committee  to  discuss  the  finding.  MoDOT  will  notify  the  bidder,  in  writing  of 
the  decision  on  reconsideration,  explaining  the  basis  for  finding  that  the 
bidder  did  or  did  not  make  adequate  good  faith  efforts  to  meet  the  goal.  The 
result  of  the  reconsideration  process  is  not  administratively  appealable  to  the 
USDOT, 

Termination,  Removal,  Or  Substitution  Of  DBE  Firm 

A  contractor  cannot  terminate,  release,  or  substitute  any  DBE  firm  without  the 
written  consent  of  MoDOT.  The  contractor  must  provide  documentation  to 
Resident  Engineer  that  the  DBE  firm  is  unwilling  or  unable  to  perform 
within  5  working  days  of  notice  of  the  inability  to  perform  by  the  DBE  firm.  The 
Resident  Engineer  will  forward  the  notice  to  the  External  Civil  Rights  Director 
for  approval.  If  removal  of  a  DBE  firm  is  approved,  or  a  DBE  firm  withdraws, 
the  contractor  must  make  a  good  faith  effort  to  find  a  replacement  DBE  firm. 
The  contractor  must  make  efforts  to  replace  the  dollar  value  of  work  to  be 
performed  not  merely  finding  a  replacement  for  the  work  that  was  to  be 
performed  by  the  DBE  firm  being  replaced.  If  substitution  of  a  DBE  firm  is 
approved,  the  prime  contractor  must  provide  the  Resident  Engineer  and 
External  Civil  Rights  Director  copies  of  new  or  amended  subcontracts. 

If  the  contractor  fails  or  refuses  to  comply  in  the  time  specified,  MoDOT  will 
issue  an  order  stopping  all  or  part  of  payment  until  satisfactory  action  has 
been  taken.  If  the  contractor  remains  in  non-compliance  MoDOT  may  issue  a 
termination  for  default  proceeding.  If  MoDOT  finds  the  contractor  did  not 
make  a  good  faith  effort,  the  contractor  is  entitled  to  the  administrative 
reconsideration. 

If  the  Administrative  Reconsideration  Committee  concurs  in  the  original 
finding  of  no  good  faith  efforts,  the  contractor  is  subject  to  administrative 
remedies  upon  final  verification  of  DBE  participation.  The  contractor  will  not 
be  given  credit  for  the  amount  applicable  to  the  determination  of  a  failure  to 
make  a  good  faith  effort  to  replace  the  DBE  firm. 
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Good  Faith  Efforts  (cont) 

MoDOT  may  assess  monetary  damages  for  the  difference  between  the 
amount  the  contractor  is  given  credit  for  and  the  contract  DBE  goal  In 
addition,  MoDOT  may  impose  any  other  administrative  remedies  available  at 
law  or  provided  in  the  contract,  If  the  failure  to  comply  with  the  contractual 
DBE  requirements  is  intentional  or  fraudulent  in  any  respect,  the  contractor, 
and  any  other  firms  or  persons  acting  with  the  contractor,  are  subject  to 
suspension  or  debarment  by  MoDOT. 
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DBE  Participation 


DBE  credit  will  count  toward  the  contractual  goal  only  for  work  actually 
performed  by  the  DBE  firm  and  within  the  North  American  Industry 
Classification  System  (NAICS)  code  approved  for  that  firm.  The  credit  will  be 
counted  in  the  following  manner: 

Manufacturer 

Credit  is  given  for  100  percent  of  the  value  paid  for  materials  furnished  which 
becomes  a  permanent  part  of  the  project.  A  manufacturer  Is  a  firm  that  owns 
and  operates  the  facilities  to  produce  a  product  required  by  the  project  and 
purchased  by  the  contractor. 

Supplier 

Credit  is  given  for  60  percent  of  the  value  paid  for  materials  furnished  which 
becomes  a  permanent  part  of  the  project.  A  supplier  sells  goods  to  the 
general  public  and  maintains  an  inventory  at  an  owned  or  leased  warehouse 
or  store.  Bulk  items  such  as  steel,  petroleum  products,  or  rock  do  not  have  to 
be  maintained  in  an  on-site  inventory.  Credit  will  not  be  given  for  the  cost  of 
the  materials  and  separate  credit  for  the  hauling  of  those  same  materials. 
Transportation  of  the  materials  is  deemed  part  of  the  total  cost. 

Broker 

Credit  is  given  for  100  percent  of  the  fees  or  commission  received  by  the 
DBE  firm  for  materials  purchased,  services  provided,  or  equipment  secured 
and  resold  to  the  contractor  Fees  or  commissions  are  defined  as  the 
difference  between  what  the  DBE  firm  paid  for  the  materials  purchased, 
services  provided,  or  equipment  secured  and  the  price  paid  by  the  contractor 
to  the  DBE  firm  for  those  items.  A  broker  does  not  manufacture  or  supply  on 
a  regular  basis. 

Trucker 

Credit  is  given  for  100  percent  of  the  amount  paid  to  the  DBE  trucker  if  the 
majority  of  the  trucking  is  performed  by  the  DBE,  with  employees  of  the  DBE, 
using  equipment  owned  or  long-term  leased  by  the  DBE,  However,  if  the 
DBE  firm  uses  leased  trucks,  at  least  one  truck  owned  by  the  firm  must  be 
used  on  the  project. 

Full  credit  will  not  be  given  for  leased  trucks  unless  they  are  leased  from 
another  DBE  firm,  DBE  owner  operators,  or  a  recognized  commercial  leasing 
operation,  Firms  licensed  by  the  Missouri  Public  Service  Commission  as 
leasing  agents  qualify  as  a  recognized  leasing  operation.  Lease  of  trucks 
from  the  prime  contractor  will  not  be  credited  toward  the  DBE  goal  other  than 
the  fees  and  commissions.  This  type  of  relationship  will  be  subject  to  strict 
scrutiny. 
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DBE  Participation  (cont) 

All  trucks  used  must  be  labeled  clearly  and  visibly  with  a  sign  indicating  the 
firm  owning  or  leasing  the  vehicle.  MoDOT  will  require  submittal  of  a  truck 
roster  report,  including  ownership  and  vehicle  identification  information,  on  a 
regular  basis.  MoDOT  project  office  personnel  will  review  the  rosters  for 
verification  and  will  monitor  the  trucks  operating  on  the  project  MoDOT  will 
conduct  random  verification  and  report  any  irregularities  to  the  External  Civil 
Rights  Division  for  review. 

If  the  DBE  firm  uses  owner-operators  to  supplement  their  owned  trucks,  the 
DBE  must  be  responsible  for  management  and  supervision  of  the  entire 
trucking  operation.  The  trucking  arrangement  or  contract  cannot  be  a 
contrived  arrangement  to  meet  the  DBE  goaL  The  DBE  Will  be  considered  a 
broker,  and  only  fees  or  commissions  received  will  count  toward  the  goal,  if 
the  DBE  is  not  in  full  control,  or  does  not  have  employees  or  trucks  on  the 
project. 

In  order  for  the  use  of  a  DBE  trucker  to  be  credited  for  the  delivered  price  of 
materials/  supplies,  the  trucker  must  be  certified  as  a  supplier  or 
manufacturer  of  the  material,  responsible  for  the  quality  standards  of  the 
material,  negotiating  the  material  price,  payment,  and  select  the  source. 

Contractor 

Credit  is  given  for  100  percent  of  the  amount  paid  to  a  DBE  contractor  for 
labor  and  materials  provided  to  perform  a  defined  and  clearly  measurable 
portion  of  the  contract.  30  percent  of  the  work  must  be  performed  by  the 
DBE's  own  employees  and  the  DBE  must  order  and  pay  for  all  supplies  and 
materials, 

Verification 

MoDOT  requires  submittal  of  an  affidavit  of  final  payment  for  all  DBE  firms 
prior  to  release  of  final  payment  to  the  prime  contractor  The  final  original 
items  to  be  performed,  change  orders,  final  quantities,  and  payments  are 
then  reviewed  to  determine  if  the  contractor  has  complied  With  the  contractual 
DBE  goaL  If  the  prime  does  not  comply  with  the  goal,  MoDOT  withholds  the 
amount  the  contractor  failed  to  achieve  as  the  administrative  remedy  for  non- 
compliance. 

The  contractor  is  then  given  the  opportunity  for  administrative  reconsideration 
in  the  same  manner  as  determinations  of  failure  to  perform  a  commercially 
useful  function,  set  out  under  the  section  entitled  Administrative 
Reconsideration  &  Appeals. 

At  the  present  time  MoDOT  maintains  a  database  of  contractual  DBE 
commitments  and  compliance,  In  addition,  MoDOT  uses  Spreadsheets  set 
up  specifically  to  calculate  compliance.  MoDOT  is  examining  civil  rights 
oriented  software  that  will  provide  enhanced  tracking  and  verification  abilities. 
MoDOT  has  also  implemented  the  AASHTO  Transport  software  which 
includes  the  Sitemanager  construction  management  module.  This  module 
does  include  Civil  Rights  and  payment  monitoring  processes. 
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Unified  Certification  Program 

(JCP  Policies  and  Procedures 
DBE  Certification  Determinations 

Disadvantaged  Business  Enterprise  (DBE)  Certification  is  the  process  by 
which  all  firms  seeking  to  participate  in  the  Missouri  Regional  Certification 
Committee's  (MRCC)  DBE  Program  are  determined  to  have  met  the 
requirements  set  forth  in  49  CFR  Part  26.  This  guidance  provides  the  policies 
and  procedures  of  the  MRCC  for  certifying  firms  as  DBE's.  These  policies 
and/or  procedures  are  not  all  inclusive,  and  therefore,  reference  to  49  CFR 
Part  26  is  required.  The  provisions  of  49  CFR  Part  26,  or  as  amended,  will 
control  to  the  extent  of  any  inconsistencies  with  these  policies  and/or 
procedures. 

The  MRCC  shall  review  and  make  an  eligibility  determination  on  all  firms 
applying  for  DBE  certification. 

The  MRCC  will  not  process  an  application  for  certification  from  a  firm  having 
its  principal  place  of  business  outside  the  State  of  Missouri  If  the  firm  has  not 
had  an  on-site  visit  conducted  by  either  its  "home  state"  UCP  or  the  UCP  in 
another  state.  A  firm  not  having  "home  state'*  certification  does  not  render 
that  firm  ineligible  for  certification;  however,  the  firm  must  have  had  an  on-site 
visit  conducted,  either  by  the  "home  state"  UCP  or  by  the  UCP  of  another 
state. 

The  MRCC  Partners  in  the  St.  Louis  area  shall  review  applicant  firms  that  are 
located  in  the  St.  Louis  Metropolitan  Statistical  Area  (MSA),  which  includes 
St.  Louis  City,  St.  Louis  County,  Jefferson  County,  St.  Charles  County, 
Lincoln  County,  Warren  County,  and  Franklin  County. 

The  MRCC  Partners  in  the  Kansas  City  area  shall  review  applicant  firms  that 
are  located  in  the  Kansas  City  MSA,  which  includes  Kansas  City,  Jackson 
County,  Cass  County,  Clay  County,  Platte  County,  and  Ray  County. 

MoDOT  will  review  applicant  firms  statewide.  The  MRCC  Partners  agree  that 
after  the  geographical  area  has  been  ascertained,  the  applications  would  be 
divided  by  industry  or  primary  market. 


The  decision  of  a  MRCC  Certifying  Partner  with  regard  to  an  eligibility 
determination  on  a  firm  applying  for  DBE  certification  shall  be  regarded  as  the 
decision  of  the  MRCC.  The  MRCC  Certifying  Partners  are  Missouri 
Department  of  Transportation,  City  of  St  Louis-Lambert,  Metro,  City  of 
Kansas  City,  Missouri-Human  Relations,  East-West  Gateway  Council  of 
Governments,  and  Kansas  City  Area  Transportation  Authority. 

The  MRCC  recognizes  that  each  Certifying  Partner  conducts  certification 
reviews  for  DBE  certification.  The  MRCC  also  recognizes  that  some 
Certifying  Partners,  in  addition  to  administering  a  DBE  Program,  administer  a 
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Unified  Certification  Program  (cont) 


local  MBE/WBE  Program  that  is  separate  from  the  DBE  Program.  Any  firms 
certified  under  the  local  MBE/WBE  program  will  not  be  included  in  Missouri's 
Unified  Certification  Program  unless  qualified  and  certified  under  49  CFR  Part 
26,  When  a  Certifying  Partner  obtains  a  firm's  records  and  reviews  that  firm 
for  certification  eligibility  {regardless  of  the  firm's  disposition),  it  then  becomes 
the  Agency  of  Record.  Any  future  eligibility  requests,  reapplication,  inquiries, 
etc.,  must  be  handled  by  the  Agency  of  Record  -  the  MRCC  Certifying 
Partner  with  whom  the  certification  records  reside. 


Airport  Concession  Disadvantaged  Business  Enterprise  (ACDBE) 
Designation 

The  MRCC  shall  review  and  make  an  eligibility  determination  on  applicant 
firms  in  accordance  with  49  CFR  Part  26  and  Part  23  that  are  participating  or 
seeking  opportunities  to  participate  as  an  ACDBE.  The  City  of  Kansas  City 
and  the  City  of  St  Louis  will  perform  the  review  of  eligibility  for  ACDBE 
certification  of  applicant  firms  that  are  seeking  airport  concession 
opportunities  or  are  participating  in  airport  concession  activities  at  their 
respective  facilities.  MoDOT  will  assist  MRCC  partners  with  application 
process  on  an  as  needed  basis,  for  firms  applying  for  certification  outside  of 
the  St,  Louis  and  Kansas  City  areas. 

Industry  or  Market  Designation 

After  the  geographical  area  of  the  applying  firm  has  been  designated,  the  firm's 
primary  type  of  work  or  industry  will  be  ascertained  by  the  agency  reviewing  the 
submission.  The  MRCC  Partners  agreed  to  divide  the  applicants  in  accordance 
with  the  firms'  primary  industry  or  market.  Specifically  the  Partners  agree  to 
industry  designations  in  the  following  manner: 

o  Metro  &  KCATA  will  review  applicants  that  are  primarily  transit  oriented 
services  or  products.  These  may  include,  but  are  not  limited  to,  transit 
services,  maintenance  services,  maintenance  products  or  transportation 
services. 

All  MRCC  Partners  agree  that  there  may  be  exceptions  to  assignments  based 
upon  familiarity  with  the  firm,  historical  knowledge,  or  resources. 

NAICS  Codes 

The  MRCC  agrees  to  certify  all  firms  in  compliance  with  49  CFR  Part  26, 
including  designating  specific  work  types.  The  Partners  agree  to  use  the  NAICS 
codes  for  those  designations.  All  firms  will  be  informed  of  the  specific  codes  and 
a  short  narrative  description  of  that  designation. 

Any  firm  may  request  modification  and/or  additions  to  their  approved  codes 
by  completing  the  "Request  for  NAICS  Expansion"  (Attachment  9)  form  to 
the  certifying  Partner.  That  request  must  include  the  equipment  and 
experience  indicating  the  firm's  ability  to  perform  the  particular  work  type.  In 
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addition,  the  firm  must  submit  documentation  of  past  contracts  on  which  the 
firm  has  performed  the  specific  type  of  work. 

Burdens  of  Proof 

[n  accordance  with  49  CFR  26.61,  the  firm  seeking  certification  has  the  burden  of 
demonstrating  to  the  MRCC,  by  a  preponderance  of  the  evidence,  that  it  meets 
the  requirements  concerning  group  membership  or  individual  disadvantage, 
business  size,  ownership  and  control; 

(1)  The  MRCC  will  rebuttably  presume  that  members  of  the 
designated  groups  identified  in  49  CFR  26.67  is  socially  disadvantaged. 
Where  the  presumption  does  not  apply  or  has  been  rebutted,  the 
individuals  have  the  burden  of  proving,  by  a  preponderance  of  the 
evidence,  that  they  are  socially  disadvantaged.  The  applicant  also  has 
the  burden  of  proof  to  demonstrate  economic  disadvantaged  status 
based  upon  the  requirement  for  personal  net  worth  contained  in  49  CFR 
Part  26. 

(2)  The  MRCC  will  make  determinations  concerning  whether 
individuals  and  firms  have  met  the  burden  of  demonstrating  group 
membership,  ownership,  control,  and  social  and  economic 
disadvantage  by  considering  all  the  facts  in  the  record,  viewed  as  a 
whole. 

Group  Membership  Determinations 

Pursuant  to  49  CFR  26.63,  if  the  MRCC  has  reason  to  question  whether  an 
individual  is  a  member  of  a  group  presumed  to  be  socially  disadvantaged,  the 
MRCC  will  require  the  individual  to  demonstrate,  by  a  preponderance  of  the 
evidence,  that  he/she  is  a  member  of  such  group.  In  making  that 
determination,  the  MRCC  will  consider  whether  or  not  the  person  has  held 
himself /herself  out  to  be  a  member  of  the  group  over  a  long  period  of  time 
prior  to  application  for  certification  and  whether  the  relevant  community 
regards  the  person  as  a  member  of  the  group. 

The  MRCC  may  require  the  applicant  to  produce  appropriate  documentation  of 
group  membership.  If  the  MRCC  determines  an  individual  claiming  to  be  a 
member  of  a  group  presumed  disadvantaged  is  not  a  member  of  such  group,  the 
individual  must  demonstrate  social  and  economic  disadvantage  on  an  individual 
basis.  The  MRCC's  decision  concerning  membership  in  a  designated  group  will 
be  subject  to  the  certification  appeal  procedures. 


Social  Disadvantage 

The  MRCC  will  rebuttals  presume  that  citizens  of  the  United  States  (or  lawfully 
admitted  permanent  residents)  who  are  women.  Black  Americans,  Hispanic 
Americans,  Native  Americans,  Asian-Pacific  Americans,  Subcontinent  Asian 
Americans,  or  other  minorities  found  disadvantaged  by  the  Small  Business 
Administration  are  socially  disadvantaged  individuals.  The  definitions  of  those 
groups  are  set  out  in  Appendix  A,  attached  and  incorporated  by  reference. 
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Economic  Disadvantage 

Economically  disadvantaged  individuals  are  those  who  have  been  determined  to 
have  an  individual  personal  net  worth  below  the  $1.32  million  cap  set  out  in  49 
CFR  26.67.  The  MRCC  requires  submission  of  financial  information  from  each 
individual  claiming  economic  disadvantage.  The  MRCC  may  attribute  to  any 
individual  claiming  disadvantaged  status  any  assets  which  that  individual  has 
transferred  to  an  immediate  family  member  or  a  trust,  a  beneficiary  of  which  is  an 
immediate  family  member,  for  less  than  fair  market  value  Within  the  prior  2  years 
of  the  application. 

Pursuant  to  49  CFR  26.67,  the  MRCC  will  require  each  individual  owner  of  a  firm 
applying  to  participate  as  a  DBE  and  whose  ownership  interest  is  relied  upon  for 
DBE  certification  to  submit  a  signed,  notarized  statement  or  affidavit  that  each 
presumptively  disadvantaged  owner  is,  in  fact,  socially  and  economically 
disadvantaged. 

Pursuant  to  49  CFR  26,67,  the  MRCC  will  require  each  individual  owner  of  a  firm 
applying  to  participate  as  a  DBE  and  whose  ownership  interest  is  relied  upon  for 
DBE  certification  to  submit  a  signed,  notarized  Statement  of  Personal  Net  Worth 
with  appropriate  supporting  documentation  that  each  presumptively 
disadvantaged  owner  is,  in  fact,  economically  disadvantaged.  In  determining  net 
worth,  the  MRCC  will  exclude  an  individual's  ownership  interest  in  the  applicant 
firm  and  the  individual's  equity  in  his/her  primary  residence  (except  any  portion  of 
such  equity  that  is  attributable  to  excessive  withdrawals  from  the  applicant  firm). 

If  an  individual's  Statement  of  Personal  Net  Worth  shows  the  individual's  personal 
net  worth  to  exceed  $1,32  million,  the  individual's  presumption  of  economic 
disadvantage  will  be  rebutted.  The  MRCC  is  not  required  to  have  a  proceeding  in 
order  to  rebut  the  presumption  of  economic  disadvantage. 

If  the  MRCC  has  a  reasonable  basis  to  believe  that  an  individual  who  is  a  member 
of  one  of  the  designated  groups  is  not,  in  fact,  socially  and/or  economically 
disadvantaged  the  MRCC  may,  at  any  time,  start  a  proceeding  to  determine 
whether  the  presumption  should  be  regarded  as  rebutted  with  respect  to  that 
individual.  The  MRCC  must  follow  the  procedures  set  forth  in  49  CFR  26,87,  The 
MRCC  may  require  the  individual  to  produce  additional  information  relevant  to  the 
determination  of  his/her  disadvantage. 

When  an  individual's  presumption  of  social  and/or  economic  disadvantage 
has  been  rebutted,  his/her  ownership  and  control  of  the  firm  cannot  be  used 
for  purposes  of  DBE  eligibility  unless,  and  until,  he/she  makes  an  individual 
showing  of  social  and/or  economic  disadvantage.  If  the  basis  for  rebutting  the 
presumption  is  a  determination  that  the  individual's  personal  net  worth 
exceeds  $1,32  million,  the  individual  is  no  longer  eligible  for  participation  in 
the  DBE  Program  and  cannot  regain  eligibility  by  making  an  individual 
showing  of  disadvantage. 
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Individual  Determinations  of  Social  and/or  Economic 
Disadvantage 

Pursuant  to  49  CFR  26.67,  firms  owned  and  controlled  by  individuals  who  are 
not  presumed  to  be  socially  and  economically  disadvantaged  (including 
individuals  whose  presumed  disadvantage  has  been  rebutted)  may  be 
certified  by  the  MRCC  on  a  case-by-case  basis.  The  MRCC  will  determine 
whether  each  individual  whose  ownership  and  control  are  relied  upon  for 
DBE  certification  is  socially  and  economically  disadvantaged,  In  such  a 
proceeding,  the  applicant  firm  must  demonstrate,  by  a  preponderance  of  the 
evidence,  that  each  of  the  individuals  who  own  and  control  it  is  socially  and 
economically  disadvantaged.  An  individual  whose  personal  net  worth 
exceeds  $1 .32  million  will  not  be  determined  to  be  economically 
disadvantaged.  The  MRCC  will  use  guidance  in  Appendix  E  of  49  CFR  Part 
26. 

Business  Size  Determinations 

In  accordance  with  49  CFR  26.65,  in  order  to  be  an  eligible  DBE,  a  firm 
(including  its  affiliates)  must  be  an  existing  small  business  as  defined  by  SBA 
standards.  The  MRCC  will  apply  current  SBA  business  size  standards  found 
in  13  CFR  Part  121  appropriate  to  the  type(s)  of  work  the  firm  seeks  to 
perform  on  federally  funded  contracts. 

Although  a  firm  may  meet  the  SBA  business  size  requirements,  the  firm  may 
not  be  an  eligible  DBE.  Any  applicant,  including  its  affiliates,  may  not  have 
average  annual  gross  receipts  over  the  previous  three  fiscal  years  exceeding 
the  current  cap  as  defined  by  current  SBA  regulations.  The  Secretary  of 
Transportation  may  adjust  the  cap  for  inflation  from  time  to  time.  In  any  case 
the  applicant  firms*  average  annual  gross  receipts  cannot  exceed  the  lesser 
of  either  the  SBA  Size  Standard  for  the  work  category  or  the  current  cap,  as 
adjusted. 

The  above  size  standards  do  not  apply  to  airport  concessionaires,  which  are 
set  forth  in  49  CFR  Part  23  subpart  R 

Ownership  Determinations 

In  accordance  with  49  CFR  26.69,  in  determining  whether  the  socially  and 
economically  disadvantaged  participants  in  a  firm  own  the  firm,  the  MRCC 
will  consider  all  the  facts  in  the  record,  viewed  as  a  whole  at  the  time  of 
application. 

To  be  an  eligible  DBE,  a  firm  must  be  at  least  51  percent  owned  by  socially  and 
economically  disadvantaged  individual(s).  The  firm's  ownership  by  socially  and 
economically  disadvantaged  individual(s)  must  be  real,  substantial  and  continuing, 
going  beyond  pro  forma  ownership  of  the  firm  as  reflected  in  the  ownership 
documents.  The  disadvantaged  owner(s)  must  enjoy  the  customary  incidents  of 
ownership  and  share  in  the  risks  and  profits  commensurate  with  their  ownership 
interests,  as  demonstrated  by  the  substance,  not  merely  the  form,  of 
arrangements. 
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In  the  case  of  a  corporation,  such  individual(s)  must  own  at  least  51  percent 
of  each  class  of  voting  stock  outstanding  and  at  least  51  percent  of  the 
aggregate  of  ail  stock  outstanding. 

fn  the  case  of  a  partnership,  at  least  51  percent  of  each  class  of  partnership 
interest  must  be  owned  by  socially  and  economically  disadvantaged 
individual(s)  and  must  be  reflected  in  the  firm's  partnership  agreement. 

In  the  case  of  a  limited  liability  company,  a  socially  and  economically 
disadvantaged  individual(s)  must  own  at  least  51  percent  of  each  class  of 
member  interest, 

All  securities  that  constitute  ownership  must  be  held  directly  by  the 
disadvantaged  person(s).  Except  as  provided  in  49  CFR  26.69(d),  no 
securities  or  assets  held  in  trust,  or  by  any  guardian  for  a  minor,  are 
considered  as  held  by  a  disadvantaged  person(s)  in  determining  ownership  of 
a  firm. 

Capital  Contribution 

The  contributions  of  capital  or  expertise  by  the  socially  and  economically 
disadvantaged  individual(s)  to  acquire  ownership  interests  must  be  real  and 
substantial  In  addition,  the  individual  whose  expertise  is  relied  upon  must 
have  a  significant  financial  investment  in  the  firm. 

In  a  situation  in  which  an  individual's  expertise  is  relied  upon  as  part  of  the 
individual(s)  contribution  to  acquire  ownership,  the  expertise  must  meet  the 
following  requirements: 

•  In  a  specialized  field 

•  Of  outstanding  quality 

•  In  area(s)  critical  to  the  firm's  operations 

•  Indispensable  to  the  firm's  potential  success 

•  Specific  to  the  type  of  work  the  firm  performs 

•  Documented  in  the  records  of  the  firm. 

For  purposes  of  determining  ownership,  the  MRCC  will  deem  as  held  by  a 
socially  and  economically  disadvantaged  individual  all  interests  in  a  business 
or  other  assets  obtained  by  the  individual  in  the  following  manner(s): 

•  As  the  result  of  a  final  property  settlement  or  court  order  in  a 
divorce  or  legal  separation 

•  Through  inheritance  or  otherwise  because  of  the  death  of  the 
former  owner 

The  MRCC  will  presume  as  not  being  held  by  a  socially  and  economically 
disadvantaged  individual,  for  purposes  of  determining  ownership,  all  interests 
in  a  business  or  other  assets  obtained  by  the  individual  as  the  result  of  a  gift 
or  transfer,  without  adequate  consideration,  from  any  non-disadvantaged 
individual  or  non-DBE  firm  which  is: 
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•  Involved  in  the  same  firm  for  which  the  individual  is  seeking 
certification,  or  an  affiliate  of  that  firm 

•  Involved  in  the  same  or  a  similar  line  of  business 

•  Engaged  in  an  ongoing  business  relationship  With  the  firm,  or  an 
affiliate  of  the  firm,  for  which  the  individual  is  seeking  certification 

To  overcome  the  foregoing  presumption  and  permit  the  interests  or  assets  to 
be  counted,  the  disadvantaged  individual  must  demonstrate  by  clear  and 
convincing  evidence  that: 

•  The  gift  or  transfer  was  made  for  reasons  other  than  obtaining 
certification  as  a  Disadvantaged  Business  Enterprise 

•  The  disadvantaged  individual  actually  controls  the  management, 
policy,  and  operations  of  the  firm,  notwithstanding  the  continuing 
participation  of  a  non-disadvantaged  individual  who  provided  the 
gift  or  transfer 

The  MRCC  will  apply  all  of  the  following  rules  in  situations  in  which  marital 
assets  form  a  basis  for  ownership  of  a  firm: 

•  When  marital  assets  (other  than  the  assets  of  the  business  in 
question),  held  jointly  or  as  community  property  by  both  spouses, 
are  used  to  acquire  the  ownership  interests  asserted  by  one 
spouse,  the  MRCC  will  deem  ownership  interest  in  the  firm  to 
have  been  acquired  by  that  spouse  with  his/her  individual 
resources 

»  The  other  spouse  must  irrevocably  renounce  and  transfer  all  rights 
in  the  ownership  interest  in  applicant  firm  in  the  manner 
sanctioned  by  the  iaws  of  the  state  in  which  either  spouse  or  the 
firm  is  domiciled 

•  The  MRCC  will  not  count  a  greater  portion  of  Joint  or  community 
property  assets  toward  ownership  than  state  law  would  recognize 
as  belonging  to  the  socially  and  economically  disadvantaged 
individual(s)  of  the  firm 

•  A  copy  of  the  document  legally  transferring  arid  renouncing  the 
other  spouse's  rights  in  the  jointly  owned  or  community  assets 
used  to  acquire  an  ownership  interest  in  the  firm  must  be  included 
as  part  of  the  firm's  application  for  DBE  certification 

The  MRCC  may  consider  the  following  factors  in  determining  the  ownership 
of  a  firm,  but  will  not  regard  a  contribution  of  capital  as  failing  to  be  real  and 
substantial  nor  find  a  firm  ineligible,  solely  because: 

•  A  socially  and  economically  disadvantaged  individual  acquired  his 
or  her  ownership  interests  as  the  result  of  a  gift  or  transfer  without 
adequate  consideration  other  than  the  types  set  forth  above 


There  is  a  provision  for  the  co-signature  of  a  spouse  who  is  not  a 
socially  and  economically  disadvantaged  individual  on  financing 
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•  agreements,  contracts  for  the  purchase  or  sale  of  real  or  personal 
property,  bank  signature  cards,  or  other  documents 

•  Ownership  of  the  firm  in  question  or  its  assets  is  transferred  for 
inadequate  consideration  from  a  spouse  who  is  not  a  socially  and 
economically  disadvantaged  individual  to  a  spouse  who  is  such  an 
individual.  In  this  case,  the  MRCC  will  give  particularly  close  and 
careful  scrutiny  to  the  ownership  and  control  of  the  firm  to  ensure 
that  it  is  owned  and  controlled,  in  substance  as  well  as  in  form,  by 
the  socially  and  economically  disadvantaged  individual 

Control  Determinations 

In  accordance  with  49  CFR  26.71,  in  determining  whether  socially  and 
economically  disadvantaged  owners  control  a  firm,  the  MRCC  will  consider  all 
the  facts  in  the  record,  viewed  as  a  whole  at  the  time  of  application. 

Only  an  independent  business  may  be  certified  as  a  DBE.  An  independent 
business  is  one  in  which  viability  does  not  depend  on  its  relationship  with 
another  firm  or  firms.  In  determining  whether  a  potential  DBE  is  an 
independent  business,  the  MRCC  will  scrutinize  relationships  with  non-DBE 
firms  in  such  areas  as  personnel,  facilities,  equipment,  financial  and/or 
bonding  support,  and  other  resources.  The  MRCC  will  consider  present  or 
recent  employer/employee  relationships,  the  firm's  relationship  with  prime 
contractors,  and  other  factors  related  to  the  independence  of  a  potential  DBE 
firm. 

Further,  the  MRCC  will  consider  the  consistency  of  relationships  between  the 
potential  DBE  and  non-DBE  firms  with  normal  industry  practice. 

A  DBE  firm  must  not  be  subject  to  any  formal  or  informal  restrictions  which 
limit  the  customary  discretion  of  the  socially  and  economically  disadvantaged 
owners.  The  socially  and  economically  disadvantaged  owners  must  possess 
the  power  to  direct  or  cause  the  direction  of  the  management  and  policies  of 
the  firm  and  to  make  day-to-day,  as  well  as  long-term,  decisions  on  matters 
of  management,  policy  and  operations. 

In  a  corporation,  disadvantaged  owners  must  control  the  Board  of  Directors. 
In  addition,  the  disadvantaged  owner  must  hold  the  highest  officer  position  in 
the  company  (e,g.  chief  executive  officer  or  president).  In  a  partnership,  one 
or  more  disadvantaged  individual  must  serve  as  general  partner(s)  with 
control  over  all  partnership  decisions. 

Individuals  who  are  not  socially  and  economically  disadvantaged  may  be 
involved  in  a  DBE  firm  as  owners,  managers,  employees,  stockholders, 
officers,  and/or  directors.  Such  individuals  must  not  possess  or  exercise  the 
power  to  control  the  firm,  or  be  disproportionately  responsible  for  the 
operation  of  the  firm.  The  socially  and  economically  disadvantaged  owners 
may  delegate  various  areas  of  management,  policymaking,  or  daily 
operations  of  the  firm  to  other  participants  in  the  firm,  regardless  of  whether 
these  participants  are  socially  and  economically  disadvantaged  individuals. 
Such  delegations  of  authority  must  be  revocable,  and  the  socially  and 
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economically  disadvantaged  owners  must  retain  the  power  to  hire  and  Tire 
any  person  to  whom  such  authority  is  delegated. 

The  socially  and  economically  disadvantaged  individuals  controlling  a  firm 
may  use  an  employee  leasing  company.  This  does  not  preclude  such 
individuals  from  controlling  their  firm  if  they  continue  to  maintain  an  employer- 
employee  relationship  with  the  leased  employees,  including  responsibility  for 
hiring,  firing,  training,  assigning,  and  otherwise  controlling  on-the-job  activities 
of  the  employees  as  well  as  ultimate  responsibility  for  wage  and  tax 
obligations  related  to  the  employees. 

The  managerial  role  of  the  socially  and  economically  disadvantaged  owner{s) 
in  the  firm's  overall  affairs  must  be  such  that  the  MRCC  can  reasonably 
conclude  that  the  socially  and  economically  disadvantaged  owner(s)  actually 
exercise  control  over  the  firm's  operations,  management  and  policy. 

The  socially  and  economically  disadvantaged  owners  must  have  an  overall 
understanding  of  the  business,  as  well  as  managerial  and  technical 
competence  directly  related  to  the  type  of  business  in  Which  the  firm  is 
engaged,  and  the  firm's  operations. 

If  the  state  or  local  law  requires  the  person(s)  to  have  a  particular  license  or 
other  credential  in  order  to  own  and/or  control  a  certain  type  of  firm,  the 
socially  and  economically  disadvantaged  owner  must  possess  the  required 
license  or  credential. 

The  MRCC  will  consider  differences  in  compensation  between  socially  and 
economically  disadvantaged  owners  and  other  participants  in  the  firm,  in  the 
context  of  the  duties  involved,  normal  industry  practices,  and  the  firm's 
policies  and  practices. 

In  order  to  be  viewed  as  controlling  the  firm,  a  socially  and  economically 
disadvantaged  owner  cannot  engage  in  outside  employment  or  other 
business  interests  which  conflict  with  the  management  of  the  firm  or  prevent 
the  individual  from  devoting  sufficient  time  and  attention  to  the  affairs  of  the 
firm. 

A  socially  and  economically  disadvantaged  individual  may  control  the  firm 
even  though  one  or  more  of  the  individual's  immediate  family  members  (who 
themselves  are  not  socially  and  economically  disadvantaged  individuals) 
participate  in  the  firm.  If  the  MRCC  cannot  determine  that  the  socially  and 
economically  disadvantaged  owners,  as  distinct  from  the  family  as  a  whole, 
control  the  firm,  then  the  socially  and  economically  disadvantaged  owner(s) 
have  failed  to  carry  the  burden  of  proof  concerning  control  even  though  they 
may  participate  significantly  in  the  firm's  activities. 

Where  a  firm  was  formerly  owned  and/or  controlled  by  a  non-disadvantaged 
individual  (whether  or  not  an  immediate  family  member)  and  ownership 
and/or  control  were  transferred  to  a  socially  and  economically  disadvantaged 
individual,  and  the  non-disadvantaged  individual  remains  involved  with  the 
firm  in  any  capacity,  the  disadvantaged  individual  now  owning  the  firm  must 
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demonstrate  by  clear  and  convincing  evidence  that  the  transfer  of  ownership 
and/or  control  was  made  for  reasons  other  than  obtaining  certification  as  a 
DBE.  The  disadvantaged  individual  must  actually  control  the  management, 
policy,  and  operations  of  the  firm,  notwithstanding  the  continuing  participation 
of  a  non-disadvantaged  individual  who  formerly  owned  and/or  controlled  the 
firm. 

In  determining  whether  a  firm  is  controlled  by  its  socially  and  economically 
disadvantaged  owner{s),  the  MRCC  will  consider  whether  the  firm  owns 
equipment  necessary  to  perform  its  work.  The  MRCC  will  not  determine  that 
a  firm  has  failed  to  demonstrate  that  it  is  controlled  by  socially  and 
economically  disadvantaged  individuals  solely  because  the  firm  leases,  rather 
than  owns,  such  equipment,  where  leasing  equipment  is  a  normal  industry 
practice  and  the  lease  does  not  involve  a  relationship  with  a  prime  contractor, 
or  other  party  that  compromises  the  independence  of  the  firm. 

The  MRCC  will  grant  certification  to  a  firm  only  for  specific  types  of  work  in 
which  the  socially  and  economically  disadvantaged  owners  have 
demonstrated  the  ability  to  control  the  firm,  To  become  certified  in  an 
additional  type  of  work,  the  firm  must  demonstrate  only  that  its  socially  and 
economically  disadvantaged  owners  are  able  to  control  the  firm  with  respect 
to  that  type  of  work.  The  MRCC  will  not  require  that  the  firm  be  renewed  or 
submit  a  new  application  for  certification  but  will  verify  the  disadvantaged 
owner's  control  of  the  firm  and  the  additional  type  of  work. 

The  MRCC  may  certify  a  business  operating  under  a  franchise  or  license 
agreement  if  It  meets  the  standards  in  49  CFR  Part  26  Subpart  D,  and  the 
franchiser  or  licenser  is  not  affiliated  with  the  franchisee  or  licensee.  In 
determining  whether  affiliation  exists,  the  MRCC  will  generally  not  consider 
restraints  relating  to  standardized  quality,  advertising,  accounting  format,  and 
other  provisions  imposed  by  the  franchise  agreement  or  license,  provided  the 
franchisee  or  licensee  has  the  right  to  profit  from  its  efforts  and  bears  the  risk 
of  loss  commensurate  with  ownership. 

In  order  for  a  partnership  to  be  controlled  by  socially  and  economically 
disadvantaged  individuals,  any  non-disadvantaged  partners  must  not  have 
the  power,  without  the  specific  written  concurrence  of  the  socially  and 
economically  disadvantaged  partner,  to  contractually  bind  the  partnership  or 
subject  the  partnership  to  contract  or  tort  liability. 

Other  Considerations 

Commercially  Useful  Function 

Except  as  provided  below,  the  MRCC  will  not  consider  commercially  useful 
function  issues  in  making  decisions  about  whether  to  certify  a  firm  as  a  DBE. 
Consideration  of  whether  a  firm  performs  a  commercially  useful  function  or  is 
a  regular  dealer  pertains  solely  to  counting  toward  DBE  goals  any 
participation  of  firms,  which  have  already  been  certified  as  DBEs. 

»    Pattern  of  Conduct  -  In  making  certification  decisions,  the  MRCC  will 
consider  whether  a  firm  has  exhibited  a  pattern  of  conduct  indicating 
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*    its  involvement  in  attempts  to  evade  or  subvert  the  intent  or 
requirements  of  the  DBE  program. 

Present  Circumstances 

The  MRCC  will  evaluate  the  eligibility  of  a  firm  on  the  basis  of  present 
circumstances  and  will  not  refuse  to  certify  a  firm  based  solely  on  historical 
information  indicating  lack  of  ownership  or  control  by  socially  and 
economically  disadvantaged  individual(s)  at  some  time  in  the  past,  if  the  firm 
currently  meets  ownership  and  control  standards.  The  MRCC  will  not  refuse 
to  certify  a  firm  solely  on  the  basis  that  it  is  a  newly  formed  firm. 

DBE  Cooperation 

The  MRCC  expects  all  participants  in  the  MRCC's  DBE  Program,  including 
DBE  firms  and  firms  seeking  DBE  certification,  to  cooperate  fully  with 
requests  for  information  relevant  to  the  certification  process,  as  well  as  any 
other  requests  for  information  from  the  USDOT.  Failure  or  refusal  to  provide 
such  information  is  grounds  for  denial,  removal  of  certification  or  any  other 
remedies  as  may  be  provided  by  49  CFR  26.109  (c). 

For- Profit  Firms 

Only  firms  organized  for  profit  may  be  eligible  as  a  DBE,  Not-for-profit 
organizations,  though  controlled  by  socially  and  economically  disadvantaged 
individuals,  are  not  eligible  to  be  certified  as  DBE's. 

Subsidiaries  and  Affiliates 

An  eligible  DBE  firm  must  be  owned  by  individuals  who  are  socially  and 
economically  disadvantaged.  Except  as  provided  by  this  policy  and  in  49  CFR 
26.73  (e),  a  firm  that  is  not  owned  by  such  individuals,  but  instead  is  owned 
by  another  firm,  even  a  DBE  firm,  cannot  be  an  eligible  DBE,  If  a  socially  and 
economically  disadvantaged  individual(s)  owns  and  controls  a  firm  through  a 
parent  or  holding  company,  established  for  tax,  capitalization,  or  other 
purposes  consistent  with  industry  practice,  and  the  parent  or  holding 
company,  in  turn,  holds  and  controls  an  operating  subsidiary,  the  MRCC  may 
certify  the  subsidiary  if  it  otherwise  meets  all  requirements  of  49  CFR  Part  26, 
This  includes  the  requirement  that  there  be  cumulatively  at  least  51  percent 
ownership  of  the  subsidiary  by  socially  and  economically  disadvantaged 
individuals.  In  this  situation,  the  individual  owners  and  controllers  of  the 
parent  or  holding  company  are  deemed  to  control  the  subsidiary  through  the 
parent  or  holding  company. 

Recognition  of  a  business  as  a  separate  entity  for  tax  or  corporate  purposes  is  not 
necessarily  sufficient  to  demonstrate  that  a  firm  is  an  independent  business, 
owned  and  controlled  by  socially  and  economically  disadvantaged  individuals. 

Pre -qualification  for  Bidding 

The  MRCC  will  not  require  that  a  DBE  firm  be  pre-qualified  as  a  condition  for 
certification  unless  the  MRCC  requires  all  firms  that  participate  in  its  contracts 
and  subcontracts,  or  in  a  particular  contract  or  subcontract  be  pre-qualified. 
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Tribal  Organizations 

The  MRCC  recognizes  that  a  firm  owned  by  an  Indian  tribe,  Alaska  Native 
Corporation,  or  Native  Hawaiian  organization  as  an  entity,  rather  than  by  Indians, 
Alaska  Natives,  or  Native  Hawaiians  as  individuals,  may  be  eligible  for  certification 
as  long  as  such  firm  meets  the  size  standards  and  is  controlled  by  socially  and 
economically  disadvantaged  individuals. 

DBE  Certification  Procedures 

In  accordance  with  49  CFR  26.83,  the  MRCC  will  ensure  that  only  firms 
certified  as  eligible  DBEs  participate  in  the  DBE  Program.  The  MRCC  will 
determine  the  eligibility  of  firms  as  DBEs  consistent  with  the  standards  of  49 
CFR  Part  26,  Subpart  D. 

Applicants  are  evaluated  on  the  basis  of  documentation  in  existence  at  the  time  of 
application.  Any  changes  in  ownership  and  control  after  the  date  of  the  application 
will  not  be  considered.  These  changes  include,  but  are  not  limited  to,  execution  of 
new  agreements,  board  or  shareholders'  resolutions,  memoranda  of 
understanding,  consolidation,  liquidation,  reorganization,  merger,  election  of  new 
officers  or  directors,  appointment  of  new  principals  or  key  personnel  or  the 
purchase  or  sale  of  shares  or  issuance  of  new  shares. 

The  MRCC  Certifying  Partner  will  require  potential  DBEs  to  complete  and  submit 
an  appropriate  application  form.  The  Certifying  Partner  will  assure  that  the 
applicant  attests  to  the  accuracy  and  truthfulness  of  the  information  on  the 
application  form.  This  will  be  done  either  in  the  form  of  an  affidavit  sworn  to  by  the 
applicant  before  a  person  authorized  by  state  law  to  administer  oaths  or  in  the 
form  of  an  unsworn  declaration  executed  under  penalty  of  perjury  of  the  laws  of 
the  United  States.  The  Certifying  Partner  will  review  all  information  on  the  form 
prior  to  making  a  decision  about  the  DBE  eligibility  of  the  firm. 

The  desk  audit  is  that  part  of  the  certification  procedure  at  which  all  of  the 
applicant's  submissions  are  reviewed  for  internal  consistency,  accuracy  and 
conformity  with  the  eligibility  standards  set  forth  in  Federal  Regulations,  49 
CFR  Part  26. 

The  Certifying  Partner  may  request  additional  information  if  there  is 
insufficient  evidence  upon  which  to  base  a  determination.  No  action  will  be 
taken  on  an  application  until  all  items  have  been  submitted.  Applicants  who 
fail  or  refuse  to  submit  information  deemed  necessary  for  certification  review 
will  not  be  certified.  If  any  information  requested  is  not  available  or  applicable, 
the  applicant  must  provide  a  written  explanation, 

If  additional  information  is  required,  the  Certifying  Partner  will  notify  the 
applicant  and  will  allow  the  applicant  10  days  for  submittal  of  the  information. 
An  extension  of  time  may  be  granted  if  reasonable  justification  for  delay  is 
provided.  If  the  complete  information  or  justification  is  not  received  within  10 
days,  the  Certifying  Partner  will  issue  a  final  request  by  certified  mail,  e-mail 
or  fax.  The  final  request  will  provide  for  submission  of  the  information  within 
5  days.  Failure  to  submit  all  of  the  requested  information  at  the  end  of  the  5 
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days  will  result  in  denial  of  the  firm's  DBE  application.  The  firm  may  appeal 
this  determination  to  the  USDOT,  as  provided  for  in  49  CFR  26.89, 

Any  applicant  who  wishes  to  apply  for  certification  whose  file  has  been  closed 
or  denied  must  follow  the  procedures  for  initial  application. 

The  Certifying  Partner  will  take  all  of  the  following  steps  in  determining 
whether  a  DBE  firm  meets  the  eligibility  standards  set  forth  in  49  CFR  Part 

26: 

•  Conduct  an  on-site  visit  to  the  office(s)  of  the  firm,  interview  the 
principal(s)  and  review  their  resumes  and/or  work  histories 

•  Conduct  visits  to  job  sites  when  possible 

•  In  certain  circumstances,  may  rely  upon  the  site  visit  reports  of  any 
other  USDOT  funded  agency  or  UCP 

•  Analyze  the  ownership  of  stock,  partnership  agreements,  and/or 
operating  agreements  in  the  firm,  as  well  as  any  other  documents 
related  to  organizational  structure 

•  Analyze  the  bonding  and  financial  capacity  of  the  firm 

•  Determine  the  work  history  of  the  firm,  including  contracts  received, 
and  work  completed 

•  Determine  the  type  of  work  for  which  the  firm  will  receive  DBE 
participation  credit 

•  Verify  the  firm's  preferred  location(s)  for  performing  the  work 

•  Obtain  a  list  of  equipment  owned  by  or  available  to  the  firm 

•  Obtain  a  copy  of  the  firm's,  and/or  key  personnel's,  license(s) 
necessary  to  perform  the  work  it  seeks  as  part  of  the  DBE  Program 

When  another  USDOT  funded  agency  or  UCP  makes  a  written 
request  to  the  Certifying  Partner  for  information  related  to  an 
application  for  DBE  certification,  the  Certifying  Partner  will  make  the 
information  available  within  7  days. 

When  another  USDOT  funded  agency  or  UCP  has  certified  a  firm,  the 
Certifying  Partner  has  the  discretion  to  take  any  of  the  following 
actions: 

•  Accept  another  agency  or  UCP's  certification  decision  and  certify  the 
firm,  upon  the  Certifying  Partner's  approval  as  set  forth  in  the  UCP 
agreement 
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•  Make  a  certification  decision  based  on  documentation  provided  by  the 
other  agency  or  UCP  augmented  by  any  additional  information 
required  by  the  Certifying  Partner 

•  Require  the  applicant  to  go  through  the  Certifying  Partner's 
application  process  without  regard  to  the  action  of  other  agencies  or 
UCP's 

The  Certifying  Partner  may  choose  to  take  any  of  the  above  actions  in 
relation  to  a  certification  decision  made  by  a  non-USDOT  funded  agency  that 
certifies  based  upon  49  CFR  Part  26,  upon  a  majority  vote  of  the  MRCC. 

The  Certifying  Partner  will  make  decisions  on  applications  for  DBE 
certification  within  90  days  of  receiving  all  required  information  from  the 
applicant.  The  Certifying  Partner  may  extend  this  time  period  once,  for  no 
more  than  an  additional  60  days,  upon  written  notice  to  the  firm  explaining  the 
reasons  for  the  extension. 

The  MRCC  will  not  impose  an  application  fee  for  firms  to  participate  in  the 
DBE  certification  process. 

Once  the  Certifying  Partner  has  certified  a  firm  as  a  DBE,  it  shall  remain 
certified  until  and  unless  you  have  removed  its  certification,  in  whole  or  in 
part,  through  the  procedures  of  49  CFR  26.87.  Partners  shall  not  require 
currently  certified  DBE  firms  to  reapply  for  certification  or  require 
"recertification".  However,  partners  may  conduct  a  certification  review  of  a 
certified  DBE  firm,  including  a  new  on-site  review,  three  years  from  the  date 
of  the  firm's  most  recent  certification,  or  sooner  if  appropriate  in  light  of 
changed  circumstances  requiring  notice  under  a  complaint,  or  other 
information  concerning  the  firm's  eligibility.  If  a  partner  has  grounds  to 
question  the  firm's  eligibility,  the  partner  may  conduct  an  on-site  review  on  an 
unannounced  basis,  at  the  firm's  offices  and  jobsite.  All  firms  certified  by  the 
Certifying  Partners  under  49  CFR  Part  26  will  be  included  in  the  MRCC's 
DBE  Directory  and  database. 

The  MRCC  and  its  Certifying  Partners  shall  safeguard  from  disclosure  to 
unauthorized  persons  all  information  gathered  as  part  of  the  certification 
process  that  may  be  regarded  as  proprietary  or  other  confidential  business 
information,  consistent  with  applicable  federal,  state  and  local  laws,  unless 
applicant  authorizes  such  disclosure. 

Withdrawal  of  Applications 

Pursuant  to  §26.83(m),  except  as  otherwise  provided  in  this  paragraph,  if  an 
applicant  for  DBE  certification  withdraws  its  application  before  the  Certifying 
Partner  have  issued  a  decision  on  the  application,  the  applicant  firm  can 
resubmit  the  application  at  any  time.  Should  the  applicant  firm  choose  to 
resubmit  its  application  to  the  MRCC,  it  must  resubmit  its  application  to  the 
same  Certifying  Partner  (Agency  of  Record)  that  initially  obtained  the  firm's 
records  to  review  for  certification  eligibility.  The  Certifying  Partner  may  not 
apply  the  twelve  (12)  month  waiting  period  provided  under  §  26.86(c)  before 
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allowing  the  applicant  firm  to  resubmit  its  application.  However,  the  Certifying 
Partner  may  place  the  reapplication  at  the  "end  of  the  line,"  behind  other 
applications  that  have  been  submitted  to  the  Certifying  Partner  since  the 
applicant  firm's  previous  application  was  withdrawn.  The  Certifying  Partner 
may  also  apply  the  twelve  (12)  month  waiting  period  provided  under 
§26. 86(c)  to  a  firm  that  has  established  a  pattern  of  frequently  withdrawing 
applications  before  the  Certifying  Partner  makes  a  decision. 

Interstate  Certifications 

Pursuant  to  49  CFR  26.85  (revised)  a  DBE  firm  that  holds  a  current,  valid 
certification  from  its  home  state  may  submit  an  application  for  certification  to 
the  MRCC  and  its  Certifying  Partners. 

The  DBE  firm  must  provide  a  copy  of  the  home  state's  certification  notice  to 
the  Certifying  Partner  along  with  an  executed  Authorization  to  Release 
Information  form  allowing  the  Certifying  Partner  to  obtain  any  additional 
information  if  needed.  The  MRCC  and  the  Certifying  Partners  may  accept 
this  information,  and  upon  verification,  may  certify  the  DBE  firm  without  any 
further  procedures. 

The  Certifying  Partner  may  request  a  copy  of  the  DBE  firm's  certification 
application  and  additional  information  from  the  firm's  home  state  and  any 
other  state  where  the  firm  is  certified.  The  DBE  firm  is  required  to  notify  the 
Certifying  Partner  of  any  notices  or  correspondence  pertaining  to  its 
certification  status  from  all  states,  including  certification  denials  and  pending 
decertifications.  If  the  home  state's  on-site  report  is  more  than  three  years 
old,  the  Certifying  Partner  may  also  request  an  affidavit  from  the  firm  that  the 
facts  in  the  on-site  report  remain  true  and  correct. 

The  Certifying  Partner  must  notify  the  firm  of  the  certification  determination 
within  60  days  of  receipt  of  all  information  requested. 

If  the  Certifying  Partner  determines  that  there  is  good  cause  to  show  the  firm 
has  been  erroneously  certified  and  should  not  apply  for  certification  with  the 
MRCC,  the  Certifying  Partner  must  notify  the  DBE  firm,  in  writing,  of  its 
decision  and  state  the  specific  reasons  why  the  firm  does  not  meet  DBE 
eligibility.  The  DBE  firm  has  30  days  to  request,  in  writing,  a  meeting  with  the 
MRCC  to  discuss  the  objections,  The  DBE  firm  bears  the  burden  of 
demonstrating,  by  a  preponderance  of  evidence,  that  is  meets  the 
requirements  of  49  CFR  Part  26  with  respect  to  the  specific  issues  raised  by 
the  Certifying  Partner.  The  MRCC  shall  review  the  information  presented  by 
the  Certifying  Partner  and  the  DBE  firm  and  make  a  determination  on  the 
certification  decision  within  30  days  of  the  meeting,  The  MRCC  must  submit 
this  information  the  U.S.  DOT  Office  of  Civil  Rights*  Ineligibility  Determination 
Online  Database. 
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DBE  Certification  Continuing  Eligibility 

The  MRCC  agrees  that  it  is  the  responsibility  of  the  Certifying  Partners  to  notify 
DBE  firms  of  the  due  date  of  the  annual  update.  In  addition,  the  Certifying 
Partner  will  update  all  data  related  to  the  annual  update  in  the  database 
designated  by  the  MRCC.  All  Certifying  Partners  are  responsible  for  monitoring 
the  compliance  of  DBE  firms,  however,  it  is  the  primary  responsibility  of  the 
Certifying  Partner  to  ensure  firms  give  the  necessary  notification  of  any  change  in 
circumstances  affecting  the  firm's  ability  to  meet  the  size,  disadvantaged  status, 
ownership,  or  control  requirements  or  any  material  change  In  the  information 
provided  in  the  application.  All  Certifying  Partners,  recipients  and  sub-recipients 
agree  to  certify  all  firms  in  compliance  with  49  CFR  Part  26,  including  designating 
specific  work  types.  The  Certifying  Partners  agree  to  use  the  NAICS  codes  for 
those  designations. 

Once  certified,  a  DBE  firm  must  inform  the  Certifying  Partner,  in  writing,  of  any 
changes  in  circumstances  affecting  the  firm's  ability  to  meet  size,  disadvantaged 
status,  ownership,  or  control  requirements,  or  any  material  change  in  the 
information  provided  in  the  certification  application  process.  The  statement  must 
include  supporting  documentation  describing  in  detail  the  nature  of  such  changes. 
Changes  in  management  responsibility  among  members  of  a  limited  liability 
company  are  also  covered  by  this  requirement. 

The  notice  of  change  from  the  DBE  firm  must  take  the  form  of  an  affidavit  sworn 
to  before  a  person  authorized  by  state  law  to  administer  oaths ;  or  of  a  declaration 
executed  under  penalty  of  perjury  of  the  laws  of  the  United  States,  The  written 
notification  must  be  provided  by  the  DBE  within  30  days  of  the  date  of  the 
change(s).  If  the  DBE  fails  to  make  timely  notification  of  such  change(s),  it  will  be 
deemed  to  have  failed  to  cooperate  and  certification  may  be  removed  as  set  forth 
in  49  CFR  26.109(c). 

If  a  certified  firm  notifies  the  Certifying  Partner  of  a  change  in  its  circumstances, 
and  the  Certifying  Partner  determines  there  is  reasonable  cause  to  believe  the 
firm  is  ineligible,  the  Certifying  Partner  will  provide  written  notice  setting  forth  the 
reasons  for  the  proposed  determination.  The  findings  must  specifically  reference 
the  evidence  in  the  record  upon  which  the  decision  is  based. 

On  the  first  and  second  anniversary  dates  of  DBE  certification,  every  firm  must 
provide  the  Certifying  Partner  an  affidavit  sworn  to  by  the  fimfs  owners  before  a 
person  who  is  authorized  by  state  law  to  administer  oaths  or  a  declaration 
executed  under  penalty  of  perjury  of  the  laws  of  the  United  States, 

This  affidavit  must  affirm  that  there  have  been  no  changes  in  the  firm's 
circumstances  affecting  its  ability  to  meet  size,  disadvantaged  status,  ownership, 
or  control  requirements  of  49  CFR  Part  26  or  any  material  changes  to  the 
information  provided  in  its  original  application,  except  for  changes  about  which  it 
has  notified  the  Certifying  Partner  The  affidavit  will  specifically  affirm  that  the  DBE 
continues  to  meet  SBA  business  size  criteria  and  the  overall  gross  receipts  cap 
set  forth  in  49  CFR  Part  26.  This  affirmation  must  include  supporting 
documentation  of  the  DBEs  size  and  gross  receipts.  In  addition*  the  owners) 
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whose  interest  is  relied  upon  for  DBE  certification  must  affirm  that  there  personal 
net  worth  has  not  exceeded  $1.32  million. 

All  participants  in  the  DBE  program  are  required  to  cooperate  fully  and 
promptly  with  DOT  and  Certifying  Partner's  compliance  reviews,  certification 
reviews,  investigations,  and  other  requests  for  information.  Failure  to  do  so 
shall  be  a  ground  for  appropriate  action  against  the  party  involved  (e.g.,  with 
respect  to  DBE  firms,  denial  of  certification  or  removal  of  eligibility  and/or 
suspension  and  debarment;  with  respect  to  a  complainant  or  appellant, 
dismissal  of  the  complaint  or  appeal;  with  respect  to  a  contractor  which  uses 
DBE  firms  to  meet  goals,  findings  of  non-responsibility  for  future  contracts 
and/or  suspension  and  debarment).  If  a  DBE  firm  fails  to  provide  this 
information  in  a  timely  manner,  the  DBE  firm  will  be  deemed  to  have  failed  to 
cooperate  and  certification  may  be  removed  as  set  forth  in  49  CFR  26, 109(c). 

Appeals/Hearing  Processes 

For  Denial  of  Initial  Certification 

Pursuant  to  49  CFR  26.89,  when  the  Certifying  Partner  denies  a  request  by  a 
firm  that  is  not  currently  certified,  the  denying  Certifying  Partner  will  provide 
the  firm  a  written  explanation  of  the  reasons  for  the  denial,  specifically 
referencing  the  evidence  in  the  record  that  supports  each  reason.  All 
documents  and  other  information  on  which  the  denial  is  based  will  be  made 
available  to  the  applicant  firm  upon  request.  When  a  firm  is  denied 
certification,  it  is  required  to  wait  12  months  before  it  may  reapply  for  DBE 
certification  with  the  MRCC  Certifying  Partner  of  record  (agency  of  record). 
The  time  period  for  reapplication  begins  to  run  on  the  date  the  explanation  for 
denial  of  certification  is  mailed  to  the  applicant  firm. 

When  the  Certifying  Partner  notifies  a  firm  that  its  initial  application  for  certification 
is  denied,  the  applicant  firm  must  appeal  the  decision  directly  to  the  U,S. 
Department  of  Transportation  within  90  days  of  the  date  of  the  final  decision  at: 

U.S.  Department  of  Transportation 
Office  of  Civil  Rights 
1200  New  Jersey  Avenue,  S.E.  W-35 
Washington  D.C.  20590 

The  grounds  of  the  appeal  are  limited  to  the  issues  raised  in  the  denial  letter, 
and  any  new  information  submitted  must  be  specifically  in  support  of  the 
applicant  firm's  appeal. 

For  Removal  of  Eligibility 

In  circumstances  where  a  certified  firm,  or  a  new  applicant  firm,  has 
submitted  a  personal  net  worth  statement  that  shows  that  an  individuals 
personal  net  worth  exceeds  $1.32  million  there  will  be  no  administrative  re- 
consideration of  the  decision  to  decertify  the  firm. 

In  circumstances  where  a  certified  firm  fails  to  cooperate  fully  and  promptly  as 
required  in  49  CFR  Part  26  would  have  certification  removed.  The  MRCC  will 
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hold  an  administrative  hearing  to  determine  removal  of  eligibility.  The  MRCC 
decisions  are  appealable  to  the  USDOT. 

Pursuant  to  49  CFR  Part  26,  when  a  Certifying  Partner  makes  a  preliminary 
determination  to  remove  the  eligibility  of  a  firm  currently  certified,  the 
Certifying  Partner  will  provide  the  firm  a  written  explanation  of  the  reasons  for 
the  preliminary  decision  specifically  referencing  the  evidence  in  the  record 
that  supports  the  decision.  The  denying  Certifying  Partner  has  the  burden  to 
show,  by  a  preponderance  of  the  evidence,  that  the  firm  does  not  meet  the 
eligibility  requirements  set  forth  in  49  CFR  Part  26.  These  procedures  for 
removal  of  eligibility  also  apply  to  a  firm  which  exceeds  SB  A  business  size 
standards  as  noted  in  13  CFR  Part  121,  as  determined  by  a  Certifying 
Partner. 

The  denying  Certifying  Partner  will  not  base  a  decision  to  remove  eligibility  on 
a  reinterpretation  or  changed  opinion  of  information  available  to  the  Certifying 
Partner  at  the  time  of  its  certification  of  the  firm.  The  Certifying  Partner  will 
base  such  decision  only  on  one  or  more  of  the  following; 

•  Changes  in  the  firm's  circumstances  since  the  certification 

•  Information  or  evidence  not  available  at  the  time  of  certification 

•  Information  that  was  concealed  or  misrepresented  by  the  firm  in 
previous  certification  actions 

•  Change  in  the  certification  standards  or  requirements  of  USDOT 
since  the  firm  was  certified 

•  A  documented  finding  that  the  agency's  determination  to  certify 
the  firm  was  factually  erroneous. 

•  Violation  of  any  provision  of  49  CFR  Part  26  that  specifically 
authorizes  removal  of  eligibility 

The  Certifying  Partner  will  provide  the  firm  written  notice  of  the  decision  and 
the  reasons,  including  specific  references  to  the  evidence  In  the  record  that 
supports  the  decision.  The  notice  will  inform  the  firm  of  the  consequences  of 
the  Certifying  Partner's  decision  and  of  the  availability  of  an  appeal  to  the 
MRCC.  The  firm  must  exhaust  all  administrative  avenues  at  the  local  level 
prior  to  appeal  to  the  USDOT.  Therefore,  if  the  firm  chooses  to  appeal  to  the 
MRCC  they  maintain  the  right  to  appeal  to  the  USDOT,  however,  if  the  firm 
chooses  not  to  appeal  to  the  MRCC,  they  cannot  appeal  to  the  USDOT. 

When  a  firm  is  decertified,  it  is  required  to  wait  one  (1)  year  before  it  may 
reapply  for  DBE  certification  with  the  MRCC  Certifying  Partner  of  record 
(agency  of  record).  The  time  period  for  reapplication  begins  to  run  on  the  date 
the  explanation  for  decertification  is  mailed  to  the  applicant  firm.  A  firm 
remains  an  eligible  DBE  during  any  appeal  to  the  MRCC.  If  the  MRCC  makes 
a  final  decision  to  remove  the  firm's  eligibility,  that  firm  is  no  longer  eligible  as 
a  DBE  firm.  The  effective  date  of  the  MRCC  s  decision,  or  expiration  of  the 
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time  period  to  appeal  to  the  MRCC,  is  the  date  the  firm's  eligibility  is 
removed. 

The  firm  must  submit  a  written  request  for  appeal  to  the  Decertifying  Partner 
within  15  days  of  the  preliminary  decision.  The  letter  must  specify  whether 
the  firm  wishes  to  appeal  in  writing  or  appear  personally  before  the  MRCC 
and  if  they  intend  to  be  accompanied  by  counsel.  The  MRCC  will  notify  the 
appellant  of  the  date  of  the  next  available  MRCC  hearing  date  and  the 
deadline  for  submission  of  supporting  documentation.  Any  firm  requesting  an 
appeal  must  submit  all  supporting  documentation  to  be  considered  by  the 
MRCC  no  later  than  45  days  prior  to  the  scheduled  MRCG  hearing  date.  No 
appeal  will  be  considered  unless  included  on  the  agenda  for  the  meeting  and 
ail  agenda  items  must  be  finalized  30  days  prior  to  the  meeting. 

The  MRCC  will  consider  written  submissions  by  the  applicant  firm,  including 
but  not  limited  to,  the  certification  application,  the  original  denial  letter,  file 
memoranda  prepared  by  the  Certifying  Partner,  the  appeal  letter  and  any 
other  relevant  documentation.  The  information  or  documentation  submitted  is 
limited  to  the  issues  raised  in  the  denial  letter.  No  new  or  additional 
documentation  or  information  shall  be  considered  by  the  MRCC  without  a 
showing  by  the  appellant  that  it  was  not  available  or,  through  due  diligence, 
could  not  have  been  made  available. 

Legal  counsel  may  accompany  the  firm  during  the  MRCC  hearing,  however 
the  controlling  owner  shall  be  prepared  to  speak  on  behalf  of  the  firm, 
respond  to  questions  or  otherwise  make  a  presentation.  Reasonable 
accommodations  will  be  made  for  those  with  disabilities, 

A  written  decision  by  the  MRCC  setting  forth  the  grounds  and  reasoning  for 
the  decision  will  be  mailed  to  the  applicant  firm  within  a  reasonable  time  from 
the  date  the  MRCC  considered  the  appeal.  The  decision  by  MRCC  is  final 
and  no  further  appeals  will  be  heard  by  the  MRCC.  The  firm  may  appeal  the 
decision  of  the  MRCC  to  the  Office  of  the  Secretary  of  Transportation,  U.S. 
Department  of  Transportation,  Office  of  Civil  Rights,  1200  New  Jersey 
Avenue,  S.E.,  W-35,  Washington  D.C.,  20590  within  90  days  after  receipt  of 
the  original  denial  letter. 

Third  Party  Challenge  Ineligibility  Complaints 

Any  person  or  agency  may  file  a  written  complaint  with  the  Certifying  Partner 
with  notice  to  the  MRCC  Partners  challenging  the  eligibility  status  of  a 
certified  firm  and  specifying  the  alleged  reasons  why  the  firm  is  allegedly 
ineligible.  The  Certifying  Partner  is  not  required  to  accept  a  general  allegation 
that  a  firm  is  ineligible,  or  an  anonymous  complaint.  The  complaint  must 
include  supporting  information  or  documentation  of  the  assertion  that  the  firm 
is  ineligible. 

The  Certifying  Partner  will  make  every  effort  to  maintain  the  confidentiality  of 
complainants1  identities,  however,  in  some  cases,  it  may  be  necessary  to 
divulge  the  identity  of  the  complainant  in  order  to  continue  review  of  the 
challenge.  If  the  complainant  does  not  wish  to  waive  confidentiality,  it  may  be 
necessary  to  close  the  case,  review  or  investigation  with  no  further  action. 
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The  Certifying  Partner  will  review  all  records  concerning  the  firm,  any  materia! 
provided  by  the  firm  and  the  complainant,  and  other  available  information.  If 
the  Certifying  Partner  determines,  based  on  this  review,  there  is  reasonable 
cause  to  believe  the  firm  is  ineligible,  the  Certifying  Partner  will  provide 
written  notice  to  the  challenged  firm  and  the  complainant  of  the  preliminary 
decision  to  find  the  firm  ineligible.  The  notice  must  include  the  reasons  for 
the  determination.  If  the  Certifying  Partner  finds  reasonable  cause  does  not 
exist  for  removal  of  eligibility,  the  Certifying  Partner  will  notify  the  complainant 
and  the  challenged  firm,  in  writing,  of  this  determination  and  the  basis  for  the 
decision.  The  Certifying  Partner  has  the  burden  to  show,  by  a  preponderance 
of  the  evidence,  that  the  firm  does  not  meet  the  eligibility  requirements  set 
forth  in  49  CFR  Part  26,  A  Certifying  Partner's  recommendation  to  remove 
eligibility  does  not  become  final  until  the  completion  of  the  appeal  to  the 
MRCC  or  expiration  of  the  15-day  period  for  requesting  an  appeal 

Either  party  may  appeal  the  decision  to  the  MRCC  using  the  same  process 
as  set  out  in  the  section  on  Appeals  or  Hearing  Process  for  Removal  of 
Eligibility. 

This  process  also  includes  internal  MRCC  Partner  disputes. 
USDOT  Initiated  Challenge 

If  a  USDOT  agency  determines  that  information  in  the  certification  records  or 
other  information  available  provides  reasonable  cause  to  believe  that  a  firm 
certified  by  the  MRCC  does  not  meet  eligibility  criteria,  the  USDOT  may  direct 
the  MRCC  via  the  Certifying  Partner  to  initiate  a  proceeding  to  remove  the 
firm's  certification  pursuant  to  49  CFR  26.87  (c). 

Appeals  to  USDOT 

A  firm,  which  has  been  denied  initial  certification,  must  appeal  directly  to  the 
USDOT.  Any  certified  firm  who  has  been  notified  by  an  MRCC  Certifying 
Partner  of  intent  to  remove  eligibility  must  make  an  administrative  appeal  to 
the  MRCC  before  appealing  to  the  USDOT  pursuant  to  49  CFR  26.89. 

A  complainant  in  an  ineligibility  complaint  to  the  MRCC  may  appeal  to 
USDOT  if  the  MRCC  does  not  find  reasonable  cause  to  propose  removing 
the  firm's  eligibility.  Pending  the  USDOT  decision,  the  MRCC's  decision 
remains  in  effect.  If  a  firm  wants  to  file  an  appeal,  it  must  send  a  letter  to 
USDOT  within  90  days  of  the  date  of  the  MRCC's  final  decision,  including 
information  concerning  why  the  MRCCs  decision  should  be  reversed. 

An  appellant  firm  challenging  certification  denial  or  removal  by  the  MRCC 
must  submit  a  letter  with  the  name  and  address  of  any  other  USDOT  grantee 
that  currently  certifies  the  firm,  of  any  other  grantees  that  may  have  rejected 
an  application  for  certification  from  the  firm  or  removed  the  firm's  eligibility 
within  one  year  prior  to  the  date  of  the  appeal,  or  of  any  other  grantee  with 
which  an  application  for  certification  or  action  to  remove  eligibility  is  pending. 

The  MRCC  will  maintain  a  complete  verbatim  record  of  the  hearing.  If  there  is 
an  appeal  to  USDOT,  the  MRCC  will  provide  a  transcript  of  the  hearing  to 
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USDOT  and,  on  request,  to  the  firm  at  a  reasonable  cost  to  cover  MRCCs 
expenses.  The  MRCC  will  retain  the  original  record  of  the  hearing. 

Any  party  that  appeals  the  MRCCs  decision  to  USDOT  will  be  requested  by 
USDOT  to  promptly  provide  all  information  requested.  The  MRCC  agrees  to 
provide  to  USDOT  the  complete  administrative  record  within  20  days  of  its 
request  unless  USDOT  extends  this  time  period.  USDOT  will  make  its 
decision  based  solely  on  the  entire  administrative  record  without  conducting  a 
hearing.  When  the  MRCC  provides  information  to  USDOT,  the  same 
information  will  be  made  available  to  the  firm  and  to  any  third-party 
complainant  involved,  consistent  with  applicable  law. 

USDOT  may  affirm  the  MRCCs  decision  unless  it  determines,  based  on  the 
entire  administrative  record,  that  the  decision  is  not  supported  by  substantial 
evidence  or  is  inconsistent  with  the  substantive  or  procedural  provisions 
concerning  certification.  If  USDOT  determines  that  the  MRCCs  decision  was 
unsupported,  USDOT  may  reverse  the  MRCCs  decision  and  direct  the 
MRCC  to  certify  the  firm  or  to  remove  its  eligibility.  The  MRCC  will  take  the 
action  directed  by  USDOT  immediately  upon  receiving  written  notice.  USDOT 
is  not  required  to  reverse  the  MRCCs  decision  if  it  determines  a  procedural 
error  did  not  result  in  fundamental  unfairness  to  the  appellant  or  substantially 
prejudice  the  opportunity  of  the  appellant  to  present  its  case. 

If  it  appears  that  the  record  is  incomplete  or  unclear,  USDOT  may  remand  the 
record  to  the  MRCC  with  instructions  seeking  clarification  or  augmentation  of 
the  record  before  making  a  finding, 

USDOT  will  not  uphold  the  MRCCs  decision  based  on  grounds  not  specified 
in  the  MRCCs  decision.  USDOT's  decision  will  be  based  on  the  status  and 
circumstances  of  the  firm  on  the  date  of  the  decision,  which  was  appealed. 
USDOT  will  provide  written  notice  of  its  decision  to  the  MRCC,  the  firm,  and 
the  complainant  in  an  ineligibility  complaint-  The  notice  will  include  the 
reasons  for  USDOT's  decision.  It  is  USDOT's  policy  to  make  a  decision  within 
one  180  days  of  receiving  the  complete  administrative  record.  All  decisions 
by  USDOT  are  administratively  final  and  are  not  subject  to  petitions  for 
reconsideration. 

MRCC  Actions  Following  U.S.  Department  of  Transportation 
Decision 

Pursuant  to  49  CFR  26.91 ,  the  decisions  of  USDOT  is  binding  on  all  agencies 
within  the  MRCC. 

If  USDOT  determines  that  the  MRCC  erroneously  certified  a  firm,  the  MRCC 
must  remove  the  firm's  eligibility  on  receipt  of  the  determination  without 
further  proceedings.  If  USDOT  determines  that  the  MRCC  erred  in  a  finding 
of  no  reasonable  cause  to  remove  the  firm's  eligibility,  the  USDOT  will 
remand  the  case  to  the  MRCC  to  determine  whether  the  firm's  eligibility 
should  be  removed. 
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If  USDOT  determines  that  the  MRCC  erroneously  declined  to  certify  or 
erroneously  removed  eligibility  of  the  firm,  the  MRCC  must  certify  the  firm 
effective  on  the  date  of  receipt  of  the  written  notice  from  USDOT.  If  USDOT 
affirms  the  MRCC's  determination,  no  further  action  is  necessary. 

If  the  MRCC  receives  information  on  a  firm's  eligibility  decision  made  by 
USDOT,  related  to  any  other  USDOT  agency,  UCP  or  recipient,  the  MRCC 
will  take  the  USDOT  decision  into  account  in  any  certification  action  involving 
the  firm. 


NAICS  Code  Removal 

In  circumstances  where  a  Certifying  Partner  makes  a  preliminary 
determination  to  remove  a  NAICS  code  from  a  firm  currently  certified  and 
holding  NAICS  code(s),  the  Certifying  Partner  will  provide  the  firm  a  written 
explanation  of  the  reasons  for  the  preliminary  decision  specifically  referencing 
the  evidence  in  the  record  that  supports  the  decision.  The  Certifying  Partner 
who  wishes  to  remove  the  NAICS  code(s)  has  the  burden  to  show,  by  a 
preponderance  of  the  evidence,  that  the  firm  is  no  longer  qualified  to  have  a 
particular  NAICS  code(s).  Removal  of  a  NAICS  code(s)  shall  follow  the  same 
procedures  as  removal  of  eligibility.  Firms  shall  keep  their  respective  NAICS 
codes  from  notice  through  appeal  to  MRCC  and  USDOT. 
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Bidders  List 

MoDOT  will  create  a  bidders  list,  consisting  of  information  about  all  QBE  and 
non-DBE  firms  that  bid  or  quote  on  USDOT  assisted  contracts.  The  purpose 
of  this  requirement  is  to  allow  use  of  the  bidders  list  approach  in  calculating 
overall  goals  and  adjusting  the  overall  goal  on  a  yearly  basis.  The  bidders  list 
will  include  the  name,  address,  DBE/non-DBE  status,  age  of  firm,  and  annual 
gross  receipts  of  firms. 

MoDOT  will  collect  this  data  in  the  following  manner: 

•  All  contractors,  subcontractors,  suppliers,  and  truckers  will  be  required 
to  be  registered  and  obtain  a  vendor  number  prior  to  authorization  to 
commence  work  on  a  project, 

•  The  registration  form  will  gather  the  name,  address,  DBE/non-DBE 
status,  age  of  firm,  annual  gross  receipts,  geographical  preference, 
and  type  of  work  performed,  for  each  firm. 

•  The  registration  will  be  mailed  to  all  contractors,  subcontractors,  DBE 
firms,  material  suppliers,  and  any  other  firm  contained  in  MoDOT 
records. 

•  The  firms  will  receive  a  vendor  number  and  the  information  will  be 
entered  into  a  database. 

•  The  firms  will  be  required  to  update  their  filing  on  a  yearly  basis. 

•  The  listing  will  be  mailed  at  least  semi  yearly  to  all  firms,  requesting 
that  they  provide  the  names  of  any  firms  they  received  quotes  from 
that  may  not  be  listed. 

•  The  listing  will  be  available  on  the  MoDOT  internet  site. 

•  Project  office  personnel  will  check  all  subcontractors,  suppliers,  and 
haulers  on  a  project  to  verify  they  have  been  registered.  If  a  firm  is 
not  registered,  they  must  do  so  prior  to  commencement  of  work. 

•  The  project  office  personnel  will  have  the  forms  available  to  complete 
and  submit.  Once  the  form  has  been  submitted,  the  firm  can 
commence  work  even  though  they  have  not  received  formal  notice  of 
registration. 

MoDOT  feels  that  by  sending  out  lists  to  all  firms  requesting  updates  and  by 
requiring  registration  prior  to  working,  any  firm  that  quotes  work  will 
eventually  be  collected.  In  addition,  this  protects  the  privacy  of  gross 
receipts. 

Reporting  to  USDOT 

MoDOT  will  report  all  DBE  participation,  including  block  grants  for  FAA  and 
FTA  programs,  to  USDOT.  MoDOT  will  submit  the  annual  USDOT  Form 
4630,  as  modified  for  use  by  FAA  recipients,  USDOT  Form  4630  on  a 
quarterly  basis  for  use  by  FTA  recipients,  and  Form  4630  for  FHWA 
recipients  on  a  quarterly  basis. 
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Confidentiality 

Mo  DOT  will  safeguard  from  disclosure  to  third  parties  information  that  may 
reasonably  be  regarded  as  confidential  business  information,  consistent  with 
Federal,  state,  and  local  law  [program  should  summarize  applicable  state  and 
local  law,  such  as  state  FOIA  laws  and  how  they  apply].  Notwithstanding 
any  contrary  provisions  of  state  or  local  law,  MoDOT  will  not  release  personal 
financial  information  submitted  in  response  to  the  personal  net  worth 
requirement  to  a  third  party  (other  than  US  DOT)  without  the  written  consent 
of  the  submitter. 
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Small  Business  Enterprise  (SBE) 

Updated  regulation,  49  CFR  Part  26.39,  required  DOTs  to  submit  a  proposed  plan  to 
implement  a  Small  Business  Enterprise  (SBE)  Program  by  February  28,  2012,  Please 
note,  as  of  March  15,  2012,  MoDOT  has  not  received  notification  if  the  plan  has  been 
approved.  The  following  is  MoDOTs  proposed  plan: 

Title  7— DEPARTMENT  OF  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation  Commission 
Chapter  8— Disadvantaged  Business  Enterprise  and  On-the-Job  Training  Programs 

PROPOSED  RULE 

7  CSR  10-8 .160  -  Small  Business  Enterprise  Program, 

PURPOSE:  This  rule  describes  the  Small  Business  Enterprise  Program. 

(1)  In  order  to  comply  with  Title  49  CFR  section  26.39,  the  Department  amends  its 
current  DBE  program  to  create  the  following  Small  Business  Enterprise  (SBE)  program: 

(A)  MoDOT  creates  a  race-neutral  SBE  Program  for  MoDOT  federal-aid  projects. 
Such  program  is  intended  to  foster  small  business  participation  and  competition  by  small 
business  concerns. 

(B)  The  SBE  program  will  not  require  SBE  goal  setting  on  MoDOT' s  federal-aid 
projects;  however,  certified  SBE's  will  be  encouraged  to  participate  tod  certified  SBE 
participation  will  be  tracked,  monitored  and  reported, 

(C)  The  attached  Small  Business  Program  "Declaration  of  Certification"  form  will  be 
utilized  by  MoDOT  as  a  member  of  the  Missouri  Unified  Certification  Program,  also 
known  as  the  Missouri  Regional  Certification  Committee  (MRCC).  The  "Declaration  of 
Certification"  is  the  document  to  be  utilized  by  MoDOT  to  verify  interested  small 
businesses'  eligibility  under  Small  Business  Administration  (SBA)  regulations,  contained 
in  13  CFR  section  121,101-  201  and  incorporated  herein  by  reference^  to  participate  in 
the  SBE  Program. 

AUTHORITY:  section  226 J 50,  RSMo  2Q0Q*;  226.020,  RSMo  1939;  Title  49  Code  of 
Federal  Regulations  part  26;    Safe,  Accountable,  Flexible,  Efficient  Transportation 
Equity  Act:  A  Legacy  for  Users  (SAFETEA-LU),  Public  Law  105-178,  1 12  Stat  107 \  113; 
and  MoDOTs  approved  DBE  Program  submittals  to  the   U.S.   Department  of 
Transportation.  Original  rule  filed  ,  2012, 

PUBLIC  COST:  This  proposed  rule  will  not  cost  state  agencies  or  political  subdivisions 
more  than  five  hundred  dollars  ($500)  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities  more  than  five  hundred 
dollars  ($500)  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a  statement  in  support  of  or  in 
opposition  to  this  proposed  rule  with  the  Missouri  Department  of  Transportation, 
Pam  Harlan,  Secretary  to  the  Commission,  PO  Box  270,  Jefferson  City,  MO  65102. 
To  be  considered,  comments  must  be  received  within  thirty  (30)  days  after  publication 
of  this  notice  in  the  Missouri  Register.  No  public  hearing  is  scheduled. 
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SMALL  BUSINESS  ENTERPRISE  (SBE)  PROGRAM 
"Declaration  of  Certification" 


L  BUSINESS  PROFILE  (attach  additional  sheets,  if  needed) 

Business  Name: 

Owner/Name: 

Title: 

Ownership 
Percentage: 

Owner/Name: 

Title: 

Ownership 
Percentage: 

Business  Address: 

City: 

State: 

Zip: 

Mailing  Address  (if  different): 

City: 

State: 

Zip: 

Business  Telephone:  (  ) 

Fax:  (  ) 

Email: 

Website: 

Date  Established: 

State  of  Incorporation: 

FEIN: 

Number  of  Current  Employees: 

Full  Time: 

Part-Time: 

Primary  Activities  of  Business: 

NA1CS  Codes: 

Legal  Business  Structure  (please  check  one) 

n  Corporation 

n  Limited  Liability 
Corporation  (LLC) 

□  Partnership 

□  Sole 
Proprietor 

Provide  the  firm's  annual  gross  receipts,  before  deducting  expenses  tor  t 
years: 

le  last  three  (3) 

Year- 

Gross  Receipts: 

Year: 

Gross  Receipts: 

Year: 

Gross  Receipts: 
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I  understand  that  the  MRCC  reserves  the  right  to  request  U.S.  Federal  Corporate 
(or  personal)  income  tax  returns  confirming  gross  receipts. 

Affiliates  to  vour  firm:  An  affiliate  is  an  individual  or  concern  that  has  the  power  to 
control  the  firm,  or  a  concern  over  which  the  firm  has  power  to  exercise  control, 
including  indirectly  or  through  a  third-party,  considering  factors  such  as  ownership, 
management,  and  previous  relationships  including  contractual  as  further  defined  in  U.S. 
Small  Business  Administration  (SBA)  13  Code  of  Federal  Regulations  (CFR) 
Subsections)  121.103(1X6), 

Is  your  firm  co-located  at  any  other  business  location? 

□Yes 

□No 

Does  your  firm  share  a  telephone  number,  P.O.  Box,  office  space,  yard  or 
warehouse,  facilities,  equipment,  or  office  staff  with  any  other  business? 

□Yes 

□No 

Firm's  Name 

Nature  of  shared  faci 

ities 

Do  any  of  the  owners  have  ownership  or  perform  management  and/or 
supervisory  functions  any  other  firm? 

□Yes 

□No 

Firm's  Name 

Function/Title 

II.  CAPACITY  (attach  additional  sheets*  if  needed) 

List  the  three  largest  contracts  completed  by  your  firm  in  the  past  three  years,  if  any: 

Name  of  Owner/ 
Contractor 

Name/ 
Location  of 
Project 

Type  of  Work 
Performed 

Dollar  Value  of 
Contract 

List  the  three  largest  active  jo 

ds  on  which  your  firm  is  currently  wor 

cing,  if  any: 

Name  of 
Prime 
Contractor 

Location  of 
Project 

Type  of 
Work 

Project 
Start  Date 

Anticipated 
Complete 
Date 

Dollar  Value 
of  Contract 

Is  your  firm  certified  by  any  other 
agencies?  (If  Yes,  check  appropriate 
box(s),): 

n  SBE 

Name  of  Certifying  Agency: 

□  8(a) 

G3 


IU.      NOTARIZED  ACKNOWLEDGEMENT  AND  AFFIRMATION 


Note:  It  is  the  responsibility  of  the  signatory  to  submit  an  updated  "Declaration  of  Certification" 
every  three  (3)  years  from  their  initial  date  of  submission.  All  information  provided  in  this 
declaration  will  be  treated  as  confidential, 
I  agree  to  update  my  registration  as  a  Small  Business  Enterprise  (SBE)  within  thirty 
(30)  calendar  days  of  changes  such  as:  ownership,  address,  telephone  number,  fax 
number,  e-mail  address,  point  of  contact,  etc*  Additionally,  if  any  such  changes 
occur,  I  will  submit  a  revised  "Declaration  of  Certification".  I  acknowledge  and 
agree  that  any  misrepresentations  on  this  "Declaration  of  Certification"  may  be 
grounds  for  permanent  removal  from  the  program. 
The  undersigned  does  hereby  make  the  following  acknowledgement: 
I5  affirm  that  I  am  the 

 (TITLE)  and  an  authorized  agent  of 


I  do  solemnly  declare,  under  the  penalties  of  perjury,  that  the 


contents  of  this  document  are  true  and  correct  to  the  best  of  my  knowledge. 

IV.      NOTARY  PUBLIC 

% 


 5  a  Notary  Public  in  the  State  of 

 do  hereby  certify  that 

.  5  appeared  before  me  and  is 

known  to  me  (or  satisfactorily  proven)  to  be  the  person  whose  name  is  subscribed  to 
within  this  document. 

Subscribed  and  sworn  before  me  on  the  day  of 

 ,  20 

Notary  Public  My  Commission 

Expires:  (Seal) 
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Attachment  1 


APPENDIX  A 

Definitions 

Affiliation  -  the  same  meaning  the  term  has  in  the  Small  Business  Administration  (SBA) 
regulations,  13  CFR  part  121: 

(1)  Except  as  otherwise  provided  in  13  CFR  Part  121,  concerns  are  affiliates  of 
each  other  when,  either  directly  or  indirectly: 

(i)  One  concern  controls  or  has  the  power  to  control  the  other;  or 

(ii)  A  third  party  or  parties  controls  or  has  the  power  to  control  both;  or 

(fit)   An  identity  of  interest  between  or  among  parties  exists  such  that  affiliation 
may  be  found. 

(2)  In  determining  whether  affiliation  exists,  it  is  necessary  to  consider  all 
appropriate  factors,  including  common  ownership,  common  management,  and 
contractual  relationships.  Affiliates  must  be  considered  together  in 
determining  whether  a  concern  meets  small  business  size  criteria  and  the 
statutory  cap  on  the  participation  of  firms  in  the  DBE  program. 

Alaska  Native  -  a  citizen  of  the  United  States  who  is  a  person  of  one-fourth  degree  or 
more  Alaskan  Indian  {including  Tsimshian  Indians  not  enrolled  in  the  Metlaktla  Indian 
Community),  Eskimo,  or  Aleut  blood,  or  a  combination  of  those  bloodlines.  The  term 
includes,  in  the  absence  of  proof  of  a  minimum  blood  quantum,  any  citizen  whom  a 
Native  village  or  Native  group  regards  as  an  Alaska  Native  if  their  father  or  mother  is 
regarded  as  an  Alaska  Native. 

Alaska  Native  Corporation  (ANC)  -  any  Regional  Corporation,  Village  Corporation, 
Urban  Corporation,  or  Group  Corporation  organized  under  the  laws  of  the  State  of 
Alaska  in  accordance  with  the  Alaska  Native  Claims  Settlement  Act*  as  amended  {43 
U.S.C.  1601,  et  seq.)."Compliance"  means  that  a  recipient  has  correctly  implemented 
the  requirements  of  this  part. 

Certifying  Partner  (Agency  of  Record)  -  The  MRCC  recognizes  that  each  Certifying 
Partner  conducts  certification  reviews  for  DBE  certification.  The  MRCC  also  recognizes 
that  some  Certifying  Partners,  in  addition  to  administering  a  DBE  Program,  administer  a 
local  MBE/WBE  Program  that  is  separate  from  the  DBE  Program.  Any  firm  certified 
under  the  local  MBE/WBE  program  will  not  be  included  in  Missouri's  UCP  unless 
qualified  and  certified  under  49  CFR  Part  26.  When  a  Certifying  Partner  obtains  a  firm's 
records  and  reviews  that  firm  for  certification  eligibility  (regardless  of  the  firm's 
disposition),  it  then  becomes  the  Agency  of  Record.  Any  future  eligibility  requests, 
reapplication,  inquiries,  etc.,  must  be  handled  by  the  Agency  of  Record  -  the  MRCC 
Certifying  Partner  with  whom  the  certification  records  reside, 

Concession  -  a  for-profit  business  enterprise,  located  on  an  airport  subject  to 
this  subpart  that  is  engaged  in  the  sale  of  consumer  goods  or  services  to  the 
public  under  an  agreement  with  the  sponsor,  another  concessionaire,  or  the 
owner  of  a  terminal,  if  other  than  the  sponsor.  Businesses  that  conduct  an 
aeronautical  activity  are  not  considered  concessionaires  for  purposes  of  this 
subpart.  Aeronautical  activities  include  scheduled  and  nonscheduled  air 
carriers,  air  taxis,  air  charters,  and  air  couriers,  in  their  normal  passenger  or 


freight  carrying  capacities;  fixed  base  operators,  flight  schools;  and  sky- 
diving, parachute-jumping,  flying  guide  services,  and  helicopter  or  other  air 
tours. 


(a)  Appendix  A  to  49  CFR  Part  23  contains  a  listing  of  the  types  of  businesses 
that  are  frequently  operated  as  concessions. 

(b)  Examples  of  entities  that  do  not  meet  the  definition  of  a  concession  include 
suppliers,  flight  kitchens  and  in-flight  caterers  servicing  air  carriers, 
government  agencies,  industrial  plants,  farm  leases,  individuals  leasing 
hangar  space,  custodial  and  security  contracts,  individual  tattis  with  permits, 
telephone  and  electric  utilities,  skycap  services  under  contract  with  an  air 
carrier,  and  management  contracts. 

(c)  Concessions  may  be  operated  under  the  following  types  of 
agreements: 

(1)  Leases, 

(2)  Subleases, 

(3)  Permits. 

(4)  Contracts. 

(5)  Other  instruments  or  arrangements. 

Concessionaire  -  one  who  operates  a  concession. 

Contract  -  a  legally  binding  relationship  obligating  a  seller  to  furnish  supplies  or  services 
(including,  but  not  limited  to,  construction  and  professional  services)  and  the  buyer  to 
pay  for  them.  For  purposes  of  this  part,  a  lease  is  considered  to  be  a  contract. 

Contractor  -  one  who  participates,  through  a  contract  or  subcontract  (at  any  tier),  in  a 
DOT-assisted  highway,  transit,  or  airport  program. 

Department  or  DOT  -  the  U.S.  Department  of  Transportation,  including  the  Office  of  the 
Secretary,  the  Federal  Highway  Administration  (FHWA),  the  Federal  Transit 
Administration  (FTA),  and  the  Federal  Aviation  Administration  (FAA), 

Disadvantaged  Business  Enterprise  or  DBE  -  a  for-profit  small  business  concern  - 

(1)  That  is  at  least  51  percent  owned  by  one  or  more  individuals  who  are  both 
socially  and  economically  disadvantaged  or,  in  the  case  of  a  corporation,  in 
which  51  percent  of  the  stock  is  owned  by  one  or  more  such  Individuals;  and 

(2)  Whose  management  and  daily  business  operations  are  controlled  by  one  or 
more  of  the  socially  and  economically  disadvantaged  individuals  who  own  it. 


DOT-Assisted  Contract  -  any  contract  between  a  recipient  and  a  contractor  (at  any  tier) 
funded  in  whole  or  in  part  with  DOT  financial  assistance,  including  letters  of  credit  or 
loan  guarantees,  except  a  contract  solely  for  the  purchase  of  land. 

DOT/SB A  Memorandum  of  Understanding  or  MOU  -  agreement  sighed  on  November 
23,  1999,  between  the  Department  of  Transportation  (DOT)  and  the  Small  Business 
Administration  (SB A)  streamlining  certification  procedures  for  participation  in  SBA's  8{a) 
Business  Development  (8(a)  DB)  and  Small  Disadvantaged  Business  (SDB)  programs, 
and  DOT'S  Disadvantaged  Business  Enterprise  (DBE)  program  for  small  and 
disadvantaged  businesses. 

Economic  Disadvantage  -  Economically  disadvantaged  individuals  are  socially 
disadvantaged  individuals  whose  ability  to  compete  in  the  free  enterprise  system  has 
been  impaired  due  to  diminished  capital  and  credit  opportunities  as  compared  to  others 
in  the  same  or  similar  line  of  business  that  are  not  socially  disadvantaged. 

Good  Faith  Efforts  -  efforts  to  achieve  a  DBE  goal  or  other  requirement  of  this  part, 
which,  by  their  scope,  intensity,  and  appropriateness  to  the  objective,  can  reasonably  be 
expected  to  fulfill  the  program  requirement. 

immediate  Family  Member  -  father,  mother,  husband,  wife,  son,  daughter,  brother, 
sister,  grandmother,  grandfather,  grandson,  granddaughter,  mother-in-law,  or 
father-in-law. 

Indian  Tribe  -  any  Indian  tribe,  band,  nation,  or  other  organized  group  or  community  of 
Indians,  including  any  ANC,  which  is  recognized  as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States  to  Indians  because  of  their  status  as  Indians,  or 
is  recognized  as  such  by  the  State  in  which  the  tribe,  band,  nation,  group,  or  community 
resides.  See  definition  of  "tri bally-owned  concern'1  in  this  section. 

Joint  Venture  -  an  association  of  a  DBE  firm  and  one  or  more  other  firms  to  carry  out  a 
single,  for-profit  business  enterprise,  for  which  the  parties  combine  their  property, 
capital,  efforts,  skills  and  knowledge,  and  in  which  the  DBE  is  responsible  for  a  distinct, 
clearly  defined  portion  of  the  work  of  the  contract  and  whose  share  in  the  capital 
contribution,  control,  management,  risks,  and  profits  of  the  Joint  venture  are 
commensurate  with  its  ownership  interest. 


Material  Amendment  -  a  substantial  change  to  the  basic  rights  or  obligations 
of  the  parties  to  a  concession  agreement.  Examples  of  material  amendments 
include  an  extension  to  the  term  not  provided  for  in  the  original  agreement  or 
a  substantial  increase  in  the  scope,  of  the  concession  privilege.  Examples  of 
nonmaterial  amendments  include  a  change  in  the  name  of  the  concessionaire 
or  a  change  to  the  payment  due  dates. 

Native  Hawaiian  -  any  individual  whose  ancestors  were  natives,  prior  to  1778,  of  the 
area  which  now  comprises  the  State  of  Hawaii. 


Native  Hawaiian  Organization  -  any  community  service  organization  serving  Native 
Hawaiians  in  the  State  of  Hawaii,  which  is  a  not-for-profit  organization,  chartered  by  the 
State  of  Hawaii,  is  controlled  by  Native  Hawaiians,  and  whose  business  activities  will 
principally  benefit  such  Native  Hawaiians. 


Noncompliance  -  that  a  recipient  has  not  correctly  implemented  the  requirements  of  this 
part. 

Operating  Administration  or  OA  -  any  of  the  following  parts  of  DOT:  the  Federal 
Aviation  Administration  (FAA),  Federal  Highway  Administration  (FHWA),  and  Federal 
Transit  Administration  (FTA).  The  "Administrator"  of  an  operating  administration 
includes  his  or  her  designees. 

Personal  Net  Worth  -  the  net  value  of  the  assets  of  an  individual  remaining  after  total 
liabilities  are  deducted.  An  individual's  personal  net  worth  does  not  include:  The 
individual's  ownership  interest  in  an  applicant  or  participating  DBE  firm  or  the  individual's 
equity  in  his  or  her  primary  place  of  residence.  An  individual's  personal  net  worth 
includes  only  his  or  her  own  share  of  assets  held  jointly  or  as  community  property  with 
the  individual's  spouse. 

Primary  Airport  -  a  commercial  service  airport,  which  is  determined  by  the 
Secretary  to  have  more  than  10,000  passengers  enplaned  annually. 


Primary  Industry  Classification  -  the  North  American  industrial  Classification  System 
(NAICS)  designation,  which  best  describes  the  primary  business  of  a  firm.  The  NAICS  is 
described  in  the  North  American  Industry  Classification  Manual  -  United  States,  1977 
which  is  available  from  the  National  Technical  Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161:  by  calling  1(800)  553-6847;  or  via  the  Internet  at: 
http://www.ntis.gov/product/naics.htm. 

Primary  Recipient  -  a  recipient,  which  receives  DOT  financial  assistance  and  passes 
some  or  all  of  it  on  to  another  recipient. 

Principal  Place  Of  Business  -  the  business  location  where  the  individuals  who  manage 
the  firm's  day-to-day  operations  spend  most  working  hours  and  where  top 
management's  business  records  are  kept.  If  the  offices  from  which  management  is 
directed  and  where  business  records  are  kept  are  in  different  locations,  the  recipient  will 
determine  the  principal  place  of  business  for  DBE  program  purposes. 

Program  -  any  undertaking  on  a  recipient's  part  to  use  DOT  financial  assistance, 
authorized  by  the  laws  to  which  this  part  applies. 

Race-Conscious  Measure  Or  Program  -  focused  specifically  on  assisting  only  DBEs, 
including  women-owned  DBEs. 

Race-Neutral  Measure  Or  Program  -  is,  or  can  be,  used  to  assist  all  small  businesses. 
For  the  purposes  of  this  part,  race-neutral  includes  gender-neutrality. 

Recipient  -  any  entity,  public  or  private,  to  which  DOT  financial  assistance  is  extended, 
whether  directly  or  through  another  recipient,  through  the  programs  of  the  FAA,  FHWA, 
or  FTA,  or  who  has  applied  for  such  assistance. 

Regular  Dealer-  a  firm  that  owns,  operates,  or  maintains  a  store,  warehouse  or  other 
establishment  in  which  the  material  or  supplies  required  for  the  performance  of  the 
contract  are  kept  in  stock,  and  regularly  sold  to  the  public  in  the  usual  course  of 
business,  To  be  a  regular  dealer,  the  firm  must  engage  in,  as  its  principal  business,  and 
in  its  own  name,  the  purchase  and  sale  of  the  products  in  question.  A  regular  dealer  in 
such  bulk  items  as  steel,  cement,  stone,  gravel,  and  petroleum  products  need  not  keep 


such  product  in  stock,  if  it  owns  or  operates  distribution  equipment.  Brokers  and 
packagers  shall  not  be  regarded  as  manufacturers  or  regular  dealers. 

Secretary  -  the  Secretary  of  Transportation  or  his/her  designee. 

Set-aside  -  a  contracting  practice  restricting  eligibility  for  the  competitive  award  of  a 
contract  solely  to  DBE  firms. 

Small  Business  Administration  or  SBA  ~  the  United  States  Small  Business 
Administration. 

SBA  Certified  Firm  refers  to  firms  that  have  a  current,  valid  certification  from  or 
recognized  by  the  SBA  under  the  8(a)  BD  or  SBD  programs. 

Small  Business  Concern  means,  with  respect  to  firms  seeking  to  participate  as  DBEs 
in  DOT-assisted  contracts,  a  small  business  concern  as  defined  pursuant  to  section  3  of 
the  Small  Business  Act  and  Small  Business  Administration  regulations  implementing  it 
(13  CFR  part  121)  that  also  does  not  exceed  the  cap  on  average  annua!  gross  receipts 
specified  in  §26.65(b). 

Small  Business  Concern  -  Concessionaire  -  a  firm,  including  all  its 
domestic  and  foreign  affiliates,  that  qualifies  under  the  applicable  size 
standard  set  forth  in  appendix  A  to  this  subpart.  In  making  a  size 
determination,  all  affiliates,  regardless  of  whether  organized  for  profit,  must 
be  included.  A  firm  qualifying  under  this  definition  that  exceeds  the  size 
standard  after  entering  a  concession  agreement,  but  that  otherwise  remains 
eligible,  may  continue  to  be  counted  as  DBE  participation  until  the  current 
agreement,  including  the  exercise  of  options,  expires. 

(a)  The  Secretary  may  periodically  adjust  the  size  standards  in  appendix  A  to  this 
subpart  for  inflation. 

(b)  A  firm  that  was  certified  as  a  minority/woman/or  disadvantaged  business 
enterprise  (MBE/WBE/DBE)  prior  to  the  effective  date  of  this  subpart,  pursuant 
to  a  requirement  in  Sea  23.43(d)  or  FAA  guidance  implementing  section 

51 1(a)(17)  of  the  Airport  and  Airway  Improvement  Act  of  1982,  as  amended, 
that  has  exceeded  the  size  standard,  may  be  counted  as  DBE  participation 
until  the  current  agreement,  including  the  exercise  of  optionSj  expires, 
provided  that  the  firm  remains  otherwise  eligible. 

Social  Disadvantage  -  Socially  disadvantaged  individuals  are  those  who  have  been 
subjected  to  racial  or  ethnic  prejudice  or  cultural  bias  within  American  society  because  of 
their  identities  as  members  of  groups  and  without  regard  to  their  individual  qualities. 
Social  disadvantage  must  stem  from  circumstances  beyond  their  control.  Evidence  of 
individual  social  disadvantage  must  include  the  following  elements: 

(a)  At  least  one  objective  distinguishing  feature  that  has  contributed  to  social 
disadvantage,  such  as  race,  ethnic  origin,  gender,  disability,  long-term 
residence  in  an  environment  isolated  from  the  mainstream  of  American  society, 
or  other  similar  causes  not  common  to  individuals  who  are  not  socially 
disadvantaged; 


(b)  Personal  experiences  of  substantial  and  chronic  social  disadvantage  in 
American  society,  not  in  other  countries;  and 

(c)  Negative  impact  on  entry  into  or  advancement  in  the  business  world  because 
of  the  disadvantage.  Recipients  will  consider  any  relevant  evidence  in 
assessing  this  element.  In  every  case,  however,  recipients  will  consider 
education,  employment  and  business  history,  where  applicable,  to  see  if  the 
totality  of  circumstances  shows  disadvantage  in  entering  into  or  advancing  in 
the  business  world. 

(1)  Education  -  Recipients  will  consider  such  factors  as  denial  of  equal 
access  to  institutions  of  higher  education  and  vocational  training, 
exclusion  from  social  and  professional  association  with  students  or 
teachers,  denial  of  educational  honors  rightfully  earned,  and  social 
patterns  or  pressures,  which  discouraged  the  individual  from  pursuing  a 
professional  or  business  education, 

(2)  Employment  -  Recipients  will  consider  such  factors  as  unequal  treatment 
in  hiring,  promotions  and  other  aspects  of  professional  advancement,  pay 
and  fringe  benefits,  and  other  terms  and  conditions  of  employment; 
retaliatory  or  discriminatory  behavior  by  an  employer  or  labor  union;  and 
social  patterns  or  pressures  which  have  channeled  the  individual  into 
non-professional  or  non-business  fields. 

(3)  Business  History  -  The  recipient  will  consider  such  factors  as  unequal 
access  to  credit  or  capital,  acquisition  of  credit  or  capital  under 
commercially  unfavorable  circumstances,  unequal  treatment  in 
opportunities  for  government  contracts  or  other  work,  unequal  treatment 
by  potential  customers  and  business  associates,  and  exclusion  from 
business  or  professional  organizations. 

Socially  And  Economically  Disadvantaged  Individual  means  any  Individual  who  is  a 
citizen  (or  lawfully  admitted  permanent  resident)  of  the  United  States  and  who  is  -- 

(a)  Any  individual  who  a  recipient  finds  to  be  a  socially  and  economically 
disadvantaged  individual  on  a  case-by-case  basis. 

(b)  Any  individual  in  the  following  groups,  members  of  which  are  rebuttals 
presumed  to  be  socially  and  economically  disadvantaged: 

(i)  "Black  Americans,"  which  includes  persons  having  origins  in  any  of  the 
Black  racial  groups  of  Africa; 

(ji)  "Hispanic  Americans,"  which  includes  persons  of  Mexican,  Puerto  Rican, 
Cuban,  Dominican,  Central  or  South  American,  or  other  Spanish  or 
Portuguese  culture  or  origin,  regardless  of  race; 

(iii)  "Native  Americans;1  which  includes  persons  who  are  American  Indians, 
Eskimos,  Aleuts,  or  Native  Hawaiians; 

(iv)  "Asian-Pacific  Americans,"  which  includes  persons  whose  origins  are  from 
Japan,  China,  Taiwan,  Korea,  Burma  (Myanmar),  Vietnam,  Laos, 
Cambodia  (Kampuchea),  Thailand,  Malaysia,  Indonesia,  the  Philippines, 
Brunei,  Samoa,  Guam,  the  U.S.  Trust  Territories  of  the  Pacific  Islands 


(Republic  of  Palau),  the  Commonwealth  of  the  Northern  Marianas  Islands, 
Macao,  Fiji,  Tonga,  Kirbati,  Juvalu,  Nauru,  Federated  States  of  Micronesia, 
or  Hong  Kong; 

(v)  "Subcontinent  Asian  Americans/'  which  includes  persons  whose  origins  are 
from  India,  Pakistan,  Bangladesh,  Bhutan,  the  Maldives  Islands,  Nepal  or 
Sri  Lanka; 

(vi)  Women; 

(vii)  Any  additional  groups  whose  members  are  designated  as  socially  and 
economically  disadvantaged  by  the  SBA,  at  such  time  as  the  SBA 
designation  becomes  effective. 

Sponsor  -  the  recipient  of  an  FAA  grant. 

Triballv-Owned  Concern  -  any  concern  at  least  51  percent  owned  by  an  Indian  tribe  as 
defined  in  this  section. 


You  -  refers  to  a  recipient,  unless  a  statement  in  the  text  of  this  part  or  the  context 
requires  otherwise  (i.e.,  You  must  do  XYZ  means  that  recipients  must  do  XYZ). 
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Missouri  Revised  Statutes 

Chapter  34 
State  Purchasing  and  Printing 
Section  34.057 

August  28,  1998 


Public  works  contracts-prompt  payment  by  public  owner  to  contractor- 
prompt  payment  by  contractor  to  subcontractor—  progress  payments— 
retainage-fate  payment  charges-  withholding  of  payments. 

34.057.  1.  Unless  contrary  to  any  federal  funding  requirements  or  unless  funds  from  a  state  grant 
are  not  timely  received  by  the  contracting  public  municipality  but  notwithstanding  any  other  law  to 
the  contrary,  all  public  works  contracts  made  and  awarded  by  the  appropriate  officer,  board  or 
agency  of  the  state  or  of  a  political  subdivision  of  the  state  or  of  any  district  therein,  including  any 
municipality,  county  and  any  board  referred  to  as  the  public  owner,  for  construction, 
reconstruction  or  alteration  of  any  public  works  project,  shall  provide  for  prompt  payment  by  the 
public  owner  to  the  contractor  and  prompt  payment  by  the  contractor  to  the  subcontractor  and 
material  supplier  in  accordance  with  the  following: 

(1)  A  public  owner  shall  make  progress  payments  to  the  contractor  on  at  least  a  monthly  basis 
as  the  work  progresses,  or,  on  a  lump  sum  basis  according  to  the  terms  of  the  lump  sum 
contract.  Except  in  the  case  of  lump  sum  contracts,  payments  shall  be  based  upon 
estimates  prepared  at  least  monthly  of  work  performed  and  material  delivered,  as 
determined  by  the  project  architect  or  engineer.  Retainage  withheld  on  public  works  projects 
shall  not  exceed  five  percent  of  the  value  of  the  contract  or  subcontract  unless  the  public 
owner  and  the  architect  or  engineer  determine  that  a  higher  rate  of  retainage  is  required  to 
ensure  performance  of  the  contract.  Retainage,  however,  shall  not  exceed  ten  percent  of  the 
value  of  the  contract  or  subcontract.  Except  as  provided  in  subsection  4  of  this  section,  the 
public  owner  shall  pay  the  contractor  the  amount  due,  less  a  retainage  not  to  exceed  ten 
percent,  within  thirty  days  following  the  latter  of  the  following: 

(a)  The  date  of  delivery  of  materials  or  construction  services  purchased; 

(b)  The  date,  as  designated  by  the  public  owner,  upon  which  the  invoice  is  duly 
delivered  to  the  person  or  place  designated  by  the  public  owner;  or 

(c)  In  those  instances  in  which  the  contractor  approves  the  public  owner's  estimate,  the 
date  upon  which  such  notice  of  approval  is  duly  delivered  to  the  person  or  place 
designated  by  the  public  owner; 


Payments  shall  be  considered  received  within  the  context  of  this  Section  when  they  are  duly 
posted  with  the  United  States  Postal  Service  or  other  agreed  upon  delivery  service  or  when 
they  are  hand-delivered  to  an  authorized  person  or  place  as  agreed  to  by  the  contracting 
parties; 

If,  in  the  discretion  of  the  owner  and  the  project  architect  or  engineer  and  the  contractor,  it  is 
determined  that  a  subcontractor's  performance  has  been  completed  and  the  subcontractor 
can  be  released  prior  to  substantial  completion  of  the  public  works  contract  without  risk  to 
the  public  owner,  the  contractor  shall  request  such  adjustment  in  retainage,  if  any,  from  the 
public  owner  as  necessary  to  enable  the  contractor  to  pay  the  subcontractor  in  full-  The 
public  owner  may  reduce  or  eliminate  retainage  on  any  contract  payment  if,  in  the  public 
owner's  opinion,  the  work  is  proceeding  satisfactorily.  If  retainage  is  released  and  there  are 
any  remaining  minor  items  to  be  completed,  an  amount  equal  to  two  hundred  percent  of  the 
value  of  each  item  as  determined  by  the  public  owner's  duly  authorized  representative  shall 
be  withheld  until  such  item  or  items  are  completed; 

The  public  owner  shall  pay  the  retainage,  less  any  offsets  or  deductions  authorized  in  the 
contract  or  otherwise  authorized  by  law,  to  the  contractor  after  substantial  completion  of  the 
contract  work  and  acceptance  by  the  public  owners  authorized  contract  representative,  or 
as  may  otherwise  be  provided  by  the  contract  specifications  for  state  highway,  road  or 
bridge  projects  administered  by  the  state  highways  and  transportation  commission.  Such 
payment  shall  be  made  within  thirty  days  after  acceptance,  and  the  invoice  and  all  other 
appropriate  documentation  and  certifications  in  complete  and  acceptable  form  are  provided, 
as  may  be  required  by  the  contract  documents.  If  at  that  time  there  are  any  remaining  minor 
items  to  be  completed,  an  amount  equal  to  two  hundred  percent  of  the  value  of  each  item  as 
determined  by  the  public  owner's  representative  shall  be  withheld  until  such  items  are 
completed; 

All  estimates  or  invoices  for  supplies  and  services  purchased,  approved  and  processed,  or 
final  payments,  shall  be  paid  promptly  and  shall  be  subject  to  late  payment  charges 
provided  in  this  section.  Except  as  provided  in  subsection  4  of  this  section,  if  the  contractor 
has  not  been  paid  within  thirty  days  as  set  forth  in  subdivision  (1)  of  subsection  1  of  this 
section,  the  contracting  agency  shall  pay  the  contractor,  in  addition  to  the  payment  due  him, 
interest  at  the  rate  of  one  and  one-half  percent  per  month  calculated  from  the  expiration  of 
the  thirty-day  period  until  fully  paid; 

When  a  contractor  receives  any  payment,  the  contractor  shall  pay  each  subcontractor  and 
material  supplier  in  proportion  to  the  work  completed  by  each  subcontractor  and  material 
supplier  his  application  less  any  retention  not  to  exceed  ten  percent.  If  the  contractor 
receives  less  than  the  full  payment  due  under  the  public  construction  contract,  the  contractor 
shall  be  obligated  to  disburse  on  a  pro  rata  basis  those  funds  received,  with  the  contractor, 
subcontractors  and  material  suppliers  each  receiving  a  prorated  portion  based  on  the 
amount  of  payment.  When,  however,  the  public  owner  does  not  release  the  full  payment  due 
under  the  contract  because  there  are  specific  areas  of  work  or  materials  he  is  rejecting  or 
because  he  has  otherwise  determined  such  areas  are  not  suitableTor  payment  then  those 
specific  subcontractors  or  suppliers  involved  shall  not  be  paid  for  that  portion  of  the  work 
rejected  or  deemed  not  suitable  for  payment  and  all  other  subcontractors  and  suppliers  shall 
be  paid  in  full; 


(7)  If  the  contractor,  without  reasonable  cause,  fails  to  make  any  payment  to  his  subcontractors 
and  material  suppliers  within  fifteen  days  after  receipt  of  payment  under  the  public 
construction  contract,  the  contractor  shall  pay  to  his  subcontractors  and  material  suppliers, 
in  addition  to  the  payment  due  them,  interest  in  the  amount  of  one  and  one-half  percent  per 
month,  calculated  from  the  expiration  of  the  fifteen-day  period  until  fully  paid.  This 
subdivision  shall  also  apply  to  any  payments  made  by  subcontractors  and  material  suppliers 
to  their  subcontractors  and  material  suppliers  and  to  all  payments  made  to  lower  tier 
subcontractors  and  material  suppliers  throughout  the  contracting  chain; 

(8)  The  public  owner  shall  make  final  payment  of  all  moneys  owed  to  the  contractor,  less  any 
offsets  or  deductions  authorized  in  the  contract  or  otherwise  authorized  by  law,  within  thirty 
days  of  the  due  date.  Final  payment  shall  be  considered  due  upon  the  earliest  of  the 
following  events: 

(a)  Completion  of  the  project  and  filing  with  the  owner  of  all  required  documentation 
and  certifications,  in  complete  and  acceptable  form,  in  accordance  with  the  terms 
and  conditions  of  the  contract; 

(b)  The  project  is  certified  by  the  architect  or  engineer  authorized  to  make  such 
certification  on  behalf  of  the  owner  as  having  been  completed,  including  the  filing  of 
all  documentation  and  certifications  required  by  the  contract,  in  complete  and 
acceptable  form;  or 

(c)  The  project  is  certified  by  the  contracting  authority  as  having  been  completed, 
including  the  filing  of  all  documentation  and  certifications  required  by  the  contract,  in 
complete  and  acceptable  form. 

2.  Nothing  in  this  section  shall  prevent  the  contractor  or  subcontractor,  at  the  time  of  application 
or  certification  to  the  public  owner  or  contractor,  from  withholding  such  applications  or 
certifications  to  the  owner  or  contractor  for  payment  to  the  subcontractor  or  material  supplier. 
Amounts  intended  to  be  withheld  shall  not  be  included  in  such  applications  or  certifications  to  the 
public  owner  or  contractor.  Reasons  for  withholding  such  applications  or  certifications  shall 
include,  but  not  be  limited  to,  the  following:  unsatisfactory  job  progress;  defective  construction 
work  or  material  not  remedied;  disputed  work;  failure  to  comply  with  other  material  provisions  of 
the  contract;  third  party  claims  filed  or  reasonable  evidence  that  a  claim  will  be  filed;  failure  of  the 
subcontractor  to  make  timely  payments  for  labor,  equipment  and  materials;  damage  to  a 
contractor  or  another  subcontractor  or  material  supplier;  reasonable  evidence  that  the  contract 
can  not  be  completed  for  the  unpaid  balance  of  the  subcontract  sum  6r  a  reasonable  amount  for 
retention,  not  to  exceed  the  initial  percentage  retained  by  the  owner. 

3.  Should  the  contractor  determine,  after  application  or  certification  has  been  made  and  after 
payment  has  been  received  from  the  public  owner,  or  after  payment  has  been  received  by  a 
contractor  based  upon  the  public  owner's  estimate  of  materials  in  place  and  work  performed  as 
provided  by  contract,  that  all  or  a  portion  of  the  moneys  needs  to  be  withheld  from  a  specific 
subcontractor  or  material  supplier  for  any  of  the  reasons  enumerated  in  this  section,  and  such 
moneys  are  withheld  from  such  subcontractor  or  material  supplier,  then  such  undistributed 
amounts  shall  be  specifically  identified  in  writing  and  deducted  from  the  next  application  or 
certification  made  to  the  public  owner  or  from  the  next  estimate  by  the  public  owner  of  payment 
due  the  contractor,  until  a  resolution  of  the  matter  has  been  achieved.  Disputes  shall  be  resolved 
in  accordance  with  the  terms  of  the  contract  documents.  Upon  such  resolution  the  amounts 


withheld  by  the  contractor  from  the  subcontractor  or  material  supplier  shall  be  included  in  the  next 
application  or  certification  made  to  the  public  owner  or  the  next  estimate  by  the  public  owner  and 
shall  be  paid  promptly  in  accordance  with  the  provisions  of  this  section.  This  subsection  shall  also 
apply  to  applications  or  certifications  made  by  subcontractors  or  material  suppliers  to  the 
contractor  and  throughout  the  various  tiers  of  the  contracting  chain. 

4.  The  contracts  which  provide  for  payments  to  the  contractor  based  upon  the  public  owner's 
estimate  of  materials  in  place  and  work  performed  rather  than  applications  or  certifications 
submitted  by  the  contractor,  the  public  owner  shall  pay  the  contractor  within  thirty  days  following 
the  date  upon  which  the  estimate  is  required  by  contract  to  be  completed  by  the  public  owner,  the 
amount  due  less  a  retainage  not  to  exceed  five  percent.  All  such  estimates  by  the  public  owner 
shall  be  paid  promptly  and  shall  be  subject  to  late  payment  charges  as  provided  in  this 
subsection.  After  the  thirtieth  day  following  the  date  upon  which  the  estimate  is  required  by 
contract  to  be  completed  by  the  public  owner,  the  contracting  agency  shall  pay  the  contractor,  in 
addition  to  the  payment  due  him,  interest  at  a  rate  of  one  and  one-half  percent  per  month 
calculated  from  the  expiration  of  the  thirty-day  period  until  fully  paid. 

5.  Nothing  in  this  section  shall  prevent  the  owner  from  withholding  payment  or  final  payment  from 
the  contractor,  or  a  subcontractor  or  material  supplier.  Reasons  for  Withholding  payment  or  final 
payment  shall  include,  but  not  be  limited  to,  the  following:  liquidated  damages;  unsatisfactory  job 
progress;  defective  construction  work  or  material  not  remedied;  disputed  work;  failure  to  comply 
with  any  material  provision  of  the  contract;  third  party  claims  filed  or  reasonable  evidence  that  a 
claim  will  be  filed;  failure  to  make  timely  payments  for  labor,  equipment  or  materials;  damage  to  a 
contractor,  subcontractor  or  material  supplier;  reasonable  evidence  that  a  subcontractor  or 
material  supplier  cannot  be  fully  compensated  under  its  contract  With  the  contractor  for  the 
unpaid  balance  of  the  contract  sum;  or  citation  by  the  enforcing  authority  for  acts  of  the  contractor 
or  subcontractor  which  do  not  comply  with  any  material  provision  of  the  contract  and  which  result 
in  a  violation  of  any  federal,  state  or  local  law,  regulation  or  ordinance  applicable  to  that  project 
causing  additional  costs  or  damages  to  the  owner. 

6.  Notwithstanding  any  other  provisions  in  this  section  to  the  contrary,  no  late  payment  interest 
shall  be  due  and  owing  for  payments  which  are  withheld  in  good  faith  for  reasonable  cause 
pursuant  to  subsections  2  and  5  of  this  section.  If  it  is  determined  by  a  court  of  competent 
jurisdiction  that  a  payment  which  was  withheld  pursuant  to  subsections  2  and  5  of  this  section 
was  not  withheld  in  good  faith  for  reasonable  cause,  the  court  may  impose  interest  at  the  rate  of 
one  and  one-half  percent  per  month  calculated  from  the  date  of  the  invoice  and  may,  in  its 
discretion,  award  reasonable  attorney  fees  to  the  prevailing  party.  In  any  civil  action  or  part  of  a 
civil  action  brought  pursuant  to  this  section,  if  a  court  determines  after  a  hearing  for  such  purpose 
that  the  cause  was  initiated,  or  a  defense  was  asserted,  or  a  motion  Was  filed,  or  any  proceeding 
therein  was  done  frivolously  and  in  bad  faith,  the  court  shall  require  the  party  who  initiated  such 
cause,  asserted  such  defense,  filed  such  motion,  or  caused  such  proceeding  to  be  had  to  pay  the 
other  party  named  in  such  action  the  amount  of  the  costs  attributable  thereto  and  reasonable 
expenses  incurred  by  such  party,  including  reasonable  attorney  fees. 


Attachment  5 
DBE  Identification  Submittal 

Identification  of  Participating  DBE's:  The  information  shown  on  this  page  must  be  completed.  Jf  this  page  is  submitted  but  not  signed,  it  will  not  be  cause  for  rejection. 
If  it  is  not  submitted  with  your  bid,  and  you  are  the  apparent  low  or  second  low  bidder,  it  must  be  filed  with  the  External  Civil  Rights  Division,  Missouri  Department  of 
Transportation,  Jefferson  City,  Missouri,  by  4:00  p,m+  on  the  third  working  day  after  the  bid  opening,  Fax  or  email  transmittal  is  permitted.  The  fax  number  is  (573) 
526-0558  and  the  email  address  for  submittal  is  dbe@modot.mo.gov.  The  original  copy  must  be  mailed  by  overnight  mail  to  MoDOT  the  day  of  the  FAX  or  email 
transmittal.  Contact  the  External  Civil  Rights  Group  at  (573)  751-7801  for  questions  or  assistance  in  completion.  (Note:  Submittal  of  this  form  is  not  required  if  the 
Contract  DBE  Goal  is  0%) 

Tfie  undersigned  submits  the  following  list  of  DBE's  to  be  used  in  accomplishing  the  work  of  this  contract,  Tlie  work,  supplies  or  services,  applicable 
value  and  percent  of  total  federal  contract  each  DBE  is  to  perform  or  furnish  is  as  follows: 


(A) 

DBE  Name  &  Address 

(B) 

Bid  item  numbers 
(or  Line  numbers) 

(C) 

$  Value  of  DBE  of  Work  ** 

(Unit  Price  x  Quantity  of  each 
item  in  B,  or  Lump  Sum) 

(D) 

%  of  $  Value 
Applicable  to  DBE 

C303I 

(100%,  60%) 

(E) 

$  Amount  Applicable  to 
DBE  Goal  for  each  item 

(CxD) 

(F> 

%  of  Total  Contract 
Amount  for  each  item 

(Efl"ota!  Contract  Amount) 

1. 

Total 

Total 

2, 

Total 

Total 

Total 

3. 

Total 

Total 

Total 

Total 

Total 

Total 

Total  DBE  Participation                  '|  jP^,,  g^jteatfeET  '7\  ffi                                            I  111  #L  X  J|l,13wC.  ' 

Cannot  exceed  contract  amount  for  given  item  of  work. 


DBE  Identification  Submittal 


DBE  Name  &  Address 

Bid  Item  numbers 

$  Value  of  DBE  of  Work  ** 

(Unit  Price  x  Quantity  of 
each  item  in  B,  or  Lump 
Sum) 

/nil 

%  of  $  Value  Applicable  to 
08  E  Goal 

(100%,  60%) 

I  $  Amount  Applicable  to 
DBE  Goal  for  each  item 

(CxD) 

%  of  Total  Contract 
Amount  for  each  item 

(E/Total  Contract 
Amount) 

Trucking  Services 

Only  used  if  the  DBE  owns  the 
trucks  or  is  leasing  from  a  DBE  firm 

100% 

Trucking  Services 

Trucks  are  leased  from  non-DBE 
source 

Onlv  Include  Fees  for 
Trucking  Services 

Brokered  Services 

Only  Include  Fees  for 
Brokered  Services 

Tola  1  s  ( Pa  ge  1 )                           1 M 1 1  MM  1  ■  ■  ■  1 1  •  \,:  Sf  | 

Totals  (Page  2)                         1  ^^^^^^^^^H  j 

Totals  {additional  pages  if  needed)    f  ^l^fej^ljlp^^P  /  i 

Total  D8E  Participation  9 

Cannot  exceed  contract  amount  for  given  item  of  work. 


Company:   Date: 

By:   Title:, 


S  MB  ft 

Missouri  Regional  Certification  Committee 
Disadvantaged  Business  Enterprise 

Personal  Financial  Statement 

Complete  this  form  for:  each  disadvantaged  proprietor,  or  (2)  each  limited  partner  who  owns  51%  or  more  interest 
and  each  general  partner,  or  (3)  each  stockholder  owning  51  %  or  more  of  voting  stock,  or  (4)  any  person  or  entity 
providing  a  guaranty  on  the  loan. 

Name 

Business  Phone 

Residence  Address 

Residence  Phone 

City,  State  and  Zip  Code 

Name  of  Business 

ASSETS                                         (Omit  Cents) 

LIABILITIES                              (Omit  Cents) 

Cash  on  hand  and  in  bank{s) 

$ 

Accounts  Payable 

$ 

Savings  Accounts 

$ 

Notes  Payable  to  Banks  and 
vomers. 

$ 

(Describe  in  Section  2) 

IRA  or  Other  Retirement 
Accounts 

$ 

Installment  Account  (Auto) 
Monthly  Payments 

$ 
$ 

Accounts  &  Notes  Receivable 

$ 

Installment  Account  (Other) 
Monthly  Payments 

$ 
$ 

Life  Insurance-Cash 
Surrender  Value  Only 

$ 

(Complete  Section  8) 

Loan  on  Life  Insurance 

$ 

Stocks  and  Bonds 

$ 

(Describe  in  Section  3) 

Mortgages  on  Real  Estate 

$ 

(Describe  in  Section  4) 

Real  Estate 

$ 

(Describe  in  Section  4) 

Unpaid  Taxes 

$ 

(Describe  in  Section  6) 

Automobile(s)-Present  Value 

$ 

Other  Liabilities 

$ 

(Describe  in  Section  7) 

Other  Personal  Property 

(RV's,  boats,  household  goods, 
jewelry,  art.  etc.) 

$ 

(Describe  in  Section  5) 

Other  Assets 

$ 

(Describe  in  Section  5) 

Total  Assets 

$ 

Total  Liabilities 

$ 

TOTAL  NET  WORTH 

(Assets  -  Liabilities) 

$ 

Section  1.  Source  of  Income 

Contingent  Liabilities 

Salary 

$ 

As  Endorser  or  Co-Maker 

$ 

Net  Investment  Income 

$ 

Legal  Claims  and 
Judgments 

$ 

Real  Estate  Income 

$ 

Provision  for  Federal 
Income  Tax 

$ 

Other  Income  (Describe 
below) 

$ 

Other  Special  Debt 

$ 

Description  of  Other  Income  in  Section  1. 

Section  2.  Notes  Payable  to 

identified  as  a  part  of 

Bank  and  Others.  {Use  attachments  if  necessary.  Each  attachment  must  be 
this  statement  and  signed.)* 

Name  and  Address  of 
Noteholders) 

Original 
Balance 

Current 
Balance 

Payment 
Amount 

Frequency 
(monthly,  eta) 

How  Secured  or  Endorsed 
Type  of  Collateral 

Section  3.  Stocks  and  Bonds,  (Use  attachment  if  necessary.  Each  attachment  must  be  identified  as  a  part  of  this 
PNW  Statement  and  must  be  signed,) 

Number 
of  Shares 

Name  of  Securities 

Cost 

Market  Value 

Quotation/ 

Exchange 

Date  of 

Quotation/ 

Exchange 

Total  Value 

Section  4.  Real  Estate  Owned.  (List  each  parcel  separately.  Use  attachments  if  necessary.  Each  attachment  must 
be  identified  as  a  part  of  this  PNW  Statement  and  must  be  signed.) 

Property  A 

Property  B 

Property  C 

Type  of  Property 

Address 

Date  Purchased 

Original  Cost 

Present  Market  Value 

Name  &  Address  of 
Mortgage  Holder 

Mortgage  Account  Number 

Mortgage  Balance 

Amount  of  Payment  Per 
Month/Year  {Specify} 

Status  of  Mortgage 

Section  5.  Other  Personal  Property  and  Other  Assets.  {Describe,  and  if  any  is  pledged  as  security,  state  name 
 and  address  of  lien  holder,  amount  of  lien,  Terms  of  payment,  and  if  delinquent,  describe  delinquency) 


Section  6.  Unpaid  Taxes,  (Describe  in  detail,  as  to  type,  to  whom  payable,  when  due,  amount,  and  to  what 
property,  if  any,  a  tax  lien  attaches). 


Section  7.  Other  Liabilities.  (Describe  in  detail). 


Section  8.  Life  Insurance  Held. 

(Give  face  amount  and  cash  surrender  value  of  policies  -  name  of  insurance  company  and  beneficiaries). 


I  hear  by  certify  that  no  assets  have  been  transferred  to  any  beneficiary  for  less  than  fair  market  value  in  the  last  two 
years.  I  authorize  the  Missouri  Regional  Certification  Committee  (MRCC)  to  verify  the  accuracy  of  the  statements 
made  in  order  to  determine  whether  I  meet  the  standards  of  economic  disadvantage  for  participation  in  the  DBE 
Program  in  the  MRCC.  These  statements  are  true  and  correct  to  the  best  of  my  belief. 


Signature 


Date 


Social  Security  Number 


Signature 


Date 


Social  Security  Number 


State  of 
County  of 


Notary  Public 
Commission  expires: 


On  this 


of, 


,  20 


Attachment  8 

Missouri  Department  Of  Transportation 

Statement  of  Individual  Personal  Net  Worth 

CPA  Addendum 

This  Addendum  Must  Be  Completed  By  The  Certified  Public  Accountant  (CPA)  Preparing  Each  Statement  Of 
Personal  Net  Worth  And  Must  Be  Attached  To  That  Statement  Of  Personal  Net  Worth.  In  Addition,  The  CPA 
Must  View  The  Documentation  Necessary  To  Attest  To  The  Completeness  And  Accuracy  Of  The  Addendum. 

All  Documents  Used  In  The  Preparation  Of  The  Statement  Of  Personal  Net  Worth  And  Addendum  Are  Subject 
To  Review  By  MoDOT  Personnel  Upon  Request.  Failure  To  Comply  Or  Falsification  Of  Information  May  Be 
Grounds  For  Removal  From  The  DBE  Program  And  Any  Other  Legal  Remedies  Available  Under  State  Or 
Federal  Law. 

Note:  All  Interests,  Assets,  And  Liabilities  Individually  And  Jointly  Held  Must  Be  Included. 

Business  Name  Of  Applicant  Firm 

Owner's  Full  Name  (Maiden  Name,  If  Applicable) 

Business  Address 

Residential  Address 

City,  State  &  Zip  Code 

City,  State  &  Zip  Code 

Business  Phone       (  ) 

Residence  Phone     (  ) 

Spouse's  Full  Name 

Date  Of  Marriage 

Section  1  Assets 

Bank  Accounts 

PC-Personal  Checking,  PS-  Personal  Savings,  RC-Revolving  Credit,  MIW  -  Money  Market,  0- 
Other  (Explain) 

Name(S)  On  Account 

Type  Of  Account 

(See  Codes  *) 

Current  Balance 

Bonds 

Name(S)  On  Certificates 

Name  Of 
Securities 

Number  Of 
Shares 

Market  Value 
Quotation/Exchange 

Total  Value 

Assets  Held  In  Trust 

Name  Of  Settlors) 

Value  Of  Assets 

Trustee 

Name(s)  Of  Beneficiaries 

Missouri  Department  Of  Transportation 

Statement  of  Individual  Personal  Net  Worth 

CPA  Addendum 

Life  Insurance  Held 

Insurance  Company 

Face  Value 

Surrender  Value 

Name(s)  Of  Beneficiaries 

Other  Personal  Property  &  Assets 

Type  Of  Property  Or  Asset 

Value 

Amount  Of  Lien 

Name  Of  Lien  Holder 

Total  Value  Of  Household  Goods 

Total  Value  Of  Jewelry,  Art,  etc 

Real  Estate 

Property  A 

Property  B 

Property  C 

Property  D 

Type  Of  Property 

Address 

Name(S)  On  Deed 

Present  Market  Value 

Name  Of  Mortgage  Holder 

Mortgage  Balance 

Section  2  -  Liabilities 

Unpaid  Taxes 

Type  Of  Unpaid  Tax 

Payable  To  Whom 

Amount 

Notes  Payable  To  Banks  And  Others 

Name(S)  Of  Borrower(S) 

Name  Of  Note  Holder(S) 

Current  Balance 

Collateral 

Missouri  Department  Of  Transportation 

Statement  of  Individual  Personal  Net  Worth 

CPA  Addendum 


Other  Liabilities 


Description 


Name  Of  Individuals)  Obligated 


Name  Of  Entity  Owed 


Amount 


Total  Credit  Card  Debt 


N/A 


Section  3  -  Transfers 


Transfer  Of  Assets 


Detail  All  Transfers  Of  Assets  Within  180  Days  Of  The  Date  Of  DBE  Application 


Description  Of  Asset 


Name(s)  On  Owner 
Transferring  Property 


Names  Of  Individuaf(S) 
Acquiring  Assets 


Date  Of  Transfer 


Value  Or  Consideration 
Received 


Section  4  -  Business  Ventures 


Sole  Proprietorships 


Name  Of  Sole  Proprietorship 


Address 


Business  Net  Worth 


General  Partnerships,  Joint  Ventures 


Name  Of  Partnership 


Address 


Partners 


%Of 
Ownership 


Business 
Net  Worth 


Limited  Liability  Corporations,  Limited  Partnerships,  Closely  Held  Corporations 


Name  Of  Business 


Name(s)  Of 
Stockholders  On 
Certificates 


Number  Of 
Shares  Owned 
(or  Units) 


Total 
Outstanding 
Shares 
(Or  Units) 


Market  Value 
(Quotation/ 
Exchange) 


Total 

Value 


Missouri  Department  Of  Transportation 

Statement  of  Individual  Personal  Net  Worth 

CPA  Addendum 


Publicly  Traded  Corporations 


Name  Of  Business 

Name(s)  Of  Stockholders 
On  Certificate  (s) 

Number  Of  Shares 
Owned 

Total 
Outstanding 
Shares  Of  Stock 

Market  Value 
(Quotation/ 
Exchange) 

Total 
Value 

Affidavit 


I  Authorize  The  Missouri  Department  Of  Transportation  To  Verify  The  Accuracy  Of  The  Statements  Made  In 
Order  To  Determine  Whether  I  Meet  The  Standards  Of  Economic  Disadvantage  For  Participation  In  The  DBE 
Program  With  The  Missouri  Department  Of  Transportation.  These  Statements  Are  True  And  Correct  To  The 
Best  Of  My  Knowledge  And  Belief. 

Any  Material  Omission  Or  Misrepresentation  Will  Be  Grounds  For  Terminating  The  Eligibility  Of  This  Firm  As  A 
Certified  Or  Qualified  DBE,  As  Well  As  Any  Contract  Which  May  Have  Been  Awarded  Under  Those  Programs,  And  For 
Initiating  Action  Under  Federal  And/Or  Missouri  Civil  And/Or  Criminal  Laws  Concerning  False  Affidavits,  False 
Statements  Or  Declarations,  Perjury,  Fraud,  Stealing  By  Deceit,  Or  Other  Applicable  Offenses,  (Making  A  False 
Affidavit  Is  A  Misdemeanor.  See  Section  575.050,  Rsmo  1986.) 


Prepared  By; 

Signature: 

Date: 

Applicant's  Signature: 

Title: 

SSN: 

Date: 

Subscribed  And  Sworn  To  Before  Me,  The  Undersigned,  A  Notary  Public  In  And  For  Said  County  And  State, 
This  Day  Of  ,  * 


Notary  Public 
My  Commission  Expires: 


Attachment  9 


^>DOT 


DISADVANTAGED  BUSINESS  ENTERPRISE 
Request  for  North  American  Industry  Classification  System  (NAICS)  Code  Review 


Name  of  Firm: 


Street  Address: 


City; 


State: 


Zip: 


Type  of  work  requested  for  expansion: 


List  and  attach  documentation  of  the  5  largest  contracts  or  supply  invoices  completed  for  the  NAICS  code  requested. 


0  wn  cr/ Contrac  lor 

Phone 

Contract 
Amount 

Project  Name/Location 

Type  of  Work 
Performed 

List  all  equipment  you  own  or  lease  used  to  perform  the  work  for  the  NAICS  code  requested.  Copies  of  current  lease 
agreements  or  proof  of  payment  must  be  attached. 


Type  of  Equipment 

Make 

Model 

Ye 
ar 

Date 
Acquired 

Present  Value 

Please  attach  any  oilier  documentation  or  information  relevant  to  the  review  of  the  NAICS  code  your  firm  requested.  This 
can  include  documentation  of  technical  licenses,  leases  of  property  or  facilities,  training  or  expertise. 


Signature 

Printed  name 

Title 

Dale 

Attachment  10 

State  Regulations  -  CSR 

http://www.sos.mo.gov/adrules/csr/current/7csr/7c10-8.pdf 


Attachment  11 


DBE  AVAILABILITY  STUDY 


Available  upon  request 
573-526-2978 


